Per( AP-INA(3)-1/79-I1
Government of Himachal Pradesh
Department of Personnel (Apptt.-II)

Dated Shimla-2, 28.1.2005
OFFICE MEMORANDUM

. Subject:- Cases -of persons whose conduct is under investigation or
against whom a charge sheet is pendmg — consideration for

promotlon regardmg

' In continuation of this Department Office Memorandum of
even number dated 03.12.1992, I am directed to enclose a copy of Govt. of
India, Ministry of Personncl, Public Grievances and Pensions O.M
No0.22012/1/99-Estt.(D), dated 25.10.2004 dl'oﬁgvﬁthl’,cbiay of its cﬁclosures,
on the subject noted above.
2. The Governor, Himachal Pradesh is pleased to approve the
adoption of instructions contained in the O.M:. dated 35.10.2004 and to make
applicable to ﬂlc amployecs of the State Govt. wuh immediate effect.
% Thcse ms!rucnons ma} kindly be brought to the no‘h.e of all

concerned.
it (62 i
v "f/" )

Deputy Secretary(Personneljto the
Government of Himachal Pradesh.

To

1. All the Administrative Secretaries to the Government of Himachal Pradesh.

2. All the Heads of Departments in Himachal Pradesh.

3.All the Deputy Commissioners in Himachal Pradesh.

1 All the Divisional Commissioners in Himachal Pradesh.

5.AI the Chairmen/Managing Directors/Registrars of Beards’ Corpns.’/
Universitics in Himachal Pradesh.
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iy v"v\f
Deputy Secrstary (Personnel) to the

Government. of Himachal Pradesh.



Copy of Government of India, Ministry of Personnel, Public Grievances and
Pensions, New Delhi Office Memorandum No.22012/ 1/99-Estt.(D), dated
75 10.2004 addressed to All Ministries/Departments of Govt.of India and
endorsed to the President’s Secretariat, New Delhi, Prime Minister’s Office,
New Delhi, Central Vigilance Commission, All State Governments, Cabinet
Secretariat, New Delhi, Rajya Sabha Sectt./Lok Sabha Sectt., New Delhi,
Registrar General, The Supreme Court of India etc.

New Delht, Dated 25 October, 2004
OFFICE MEMORANDUM

Subject:- Cases of persons whose conduct is under investigation or against
whom a charge sheet is pending — consideration for promotion —
clarification regarding.

The undersigned is directed to refer to the Department of
Personniel and Training Office Memorandum No.2201 1/4/91-Estt-A dated 14"
September, 1992 ‘(copy ‘enclosed) ‘which, as been issusd pursuant fo the
judgement.of the Hon bl Supreme Coutt.in thg case of Union of India v§. .
K.V Jankiraman etc. (AIR 1991 SC"2010), and is-in supersgssion of all-
previous instructions on the subject, and to say that para 2.1 of the said Office
Memorandum provides that the DPC: shall assess the suitability of the
Government servants coming within the purview .of the circumstances
mentioned in para 2 of the Office Memorandum, along with other cligible,
candidates, without taking into consideration the disciplinary case/crimina
prosecution pending, Therefore, it is made clear that only a bare statement tha
case of an employee. in the zome of consideration/extended zonc of
consideration is covered by any of the threg situations indicated in para-2 of
the said Office Memorandum i t6 be furnished to the DPC to enable it tc
place its recontmendations in the seated- cover. No other -details about the
pending inquiry or the nature of charges etc. are to be furnished to tae
DPC lest these - details weigh - “with the DPC in making s
recommendations, which are to be pineed in the sealed cover. '
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clearance and integrity certificate to the DPC. Tt is clarified that the DPC 5"’
required to consider the cases of all persons who arg otherwise eligible n
terms of the Recruitment Rules as on the relevant crucial date and are in tie

; Zmeﬁfjmﬁmdmuﬁnhff,)h?ﬂimﬁr, casE Of-';nn.. mnlﬂ}eﬁ' in the znne ‘L‘f_
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" ‘consideration is covered by 3y of fhe thres sisations. only this fackis 10 56

“furnished to thé ‘DPC'so that 'the tecommengdations: u[oul'd bs‘:*"(?l.nc_.cg_%fi_; séaled

cover. Where none of the ‘three situations-*has - anisen; 2’ simple, v te .

clearance would need to be furnished. Vigilafice ;193}:;;{5@1 stams,would have -
no other significance and would not be a, factor in deciding the. fitness of fhe
officer for promotion cn merit. B s Sl
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3. 1t is also clarified that there

geparate integrity certificate to the DPC. In terms of the judgment of the
Yon’ble Supreme Court in the case of Union of India vs. K.V. Janakiraman
etc. (AIR 1991 SC 2016), no promotion can pe withheld merely on the basis
of suspicion OF doubt or where the matter is under preliminary investigation
and has not reached the stage of issue of charg® sheet etc. If in the matter of
corruptiom’dcrcliction of duty etc., there ig a serious complaint and the matter
is still under jnvestigation of CBI or otherwise, the Government i3 within ifs
rght to suspend the official. In that case the officer’s Case for promotion

would automaticalty be required to be placed in the sealed cover.

4, If the conditions indicated in para-2 of DoPT Office Memorandum
dated 14® Sq?te;mber, 1992, d&se only afier the DPC has made 1S
recommendations and therefore, the recommendations could not be placed in
the sealed covet, para-7 of the said Office Memorandum provides that the
recommendations of the DPC shall be deemed to have been placed in the
sealed cover and he shal not be promoted until he is exonerated of the

charges. Therefore, after the recommendations of DPC have been approved bY
{he competent Zuthority, it i’ necessary {0 again. seek the, status position from
the concerned vigjlance division before issuing profiotion order in: respect of
any officer inctuded in the approved panel of names to ensure that there is DO
tindrance in issuing the promotion’ order in respect cfthe. concemned. officer. -
5. Hindi Versionwillfoilow._ S
sl {Alok Saxena)
[ an - Digeetor..
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Capy of Government of India, Minisiry of Personns!, Public Grievances and
Pensions, New Delhi Office Memorandum No.22011/4/91-Esit. (A). daied
14.09.1992 addressed to All Ministries/Departments of Govtof India and
endorsed to Ceniral Vigilance Commission, New Dethi, Centrai Bureau of
Investigaticn, New Delhi, Union Public Service Commission. New Delhi.
CAG, Newy Delhi, President’s Sectt./Vice President’s Sectt.’ Lok Sabha Sectt.’
Rajya Sabla Sectt./Prime Minister’s Office, Chief Sceretaries of all Staics and
Unien Territories and All Officers and Administrative Sections in the Ministry
of Personnel, PG & Pensions and Ministry of Home Affairs,

New Delhi, Dated 14 Sept.,1992.

OFFICE MEMORANDUM
Subject:- Promotion of Government servants against whom disciplinary/court
proceedings are pending or whose conduct is under wvestigation-
- Procedure and guidelines to be followed. '

, The undersigned is directed o refer to the Department of Personnel

& Training OM No.22011/2/86-Estt.(a) dated 12% Januarv, 1988 and
sebsequent instructions issued from time to ftime on the ahove subject and
o say that the procedure and guidelines 1o be followed in the matter of
promotion of the Government servants against whom disciplinary ‘court
procesdings are pending or whose conduct is under investigation have been
weviewed carefully. Governmeni have also noticed the judgment dated
27.08.1991 of the Supreme Court in Union of India etc. vs. K.V .Jankiraman
ete. (AIR 1991 SC 2010). As a resuit of the review and in supersession of all
the earlier instructions on the subject (referred to in the margin), the

~ procedure to be followed in this regard by the authorities concerned is laid

down in the subscquent paras of this OM for their guidance,

2. At the ume of consideration of the cases of Government servants for
prometion, details of Government servants in the consideration zone for
premotion failing under the following categories should be s pecifically
brought to the nofice of the Departmental Promotion Committes:-

1) Government servants under suspension;
1) Government servants in respect of whom a charge sheet has been

1ssued and the disciplinary proceedings are pending: and
i)  Government servants in respect of whom prosscution for a criminal
. charge is pending.

2.1 The Departmental Promotion Committee shall assess the suitability of the
Govermnment servants coming within the purview of the circumstances
‘mentioned above alongwith other cligible candidates without taking into
consideration the disciplinary case'ciminal prosecution pending. The
assessment of the DPC, including ‘Unfit of Promotion’ and the grading
awarded by it-will be kept in a sealed cover. The cover wiil be superscribed

‘Findings regarding suitability for promotion fo the gradepost of.......... in
respect of Sh.............. ....{name of the Government servant). Not to be

Contd... P2
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Procedure by
subssquent
DPCs

Action after

compledon of

-Jrs;.p.,m.}
cases’ criminal
prosecuiion.

Six Monthly

review of

e

opened till the ‘termination of the disciplinary case criminal prosecution
agamst Sh................ ....." The proceedings of the DPC need only contain
the note ‘The- ﬁndmgs are contained in the atachied sealed cover’, The
authority competent to fill the vacancy should be separately advised to fill
the vacancy in the higher grade only in an officiating cepacity when the
findings of the DPC in respect of the suitability of a Government servant for
his promotion are kept in a sealed cover.

2.2 The same procedure outlined in pan 2.1 above will be followed by
the subsequent Departmental Promotion Commiftees convened il the
disciplinary case/criminal prosecution against the Government servant
concerned is concluded.

3. On the conclusion of the disciplinary case/criminal prosecution which
results in dropping of allegations against the Govt. ¢ervant. the seaied cover
or covers shall be opened. In casc the Government servant is completely
exonerated, the due date of his promotion will be determined with reference
to the position assigned to him in the findings kept in the sealed cover/covers
and with reference 1o the date of promotion of his next jumior on the basis of
such position. The Government servant may be promoted, if rscessary, by
reverting the junior-most officiating person. He may be promioted notionally
with reference to the date of promotion of his junior. However, whether the
officer concerned will be entitled to any arrears of pay for the period of
notional promotion preceding the date of actual promotion, and if so to what
extent, will be decided by the appointing authority by taking into
consideration all the facts and circumstances of the disciplinary
proccedimr-’criminai prosecution. Where the authority denies arrears of salary
or part of i, it will record its reasons for doing sc. It is not possible to
anticipate and enumerate exhaustively ali the circumstances under which
such denia’s of arrcars of salary or part of it may become necessary.
However, there may be cases where the proceedings, whether disciplinary or
"nlml are for example delayed at the instance of the emplovee or the
clearance o ihs  discipiinary proceedings or acquiftal in the criminal
procsedings v with benefit of doubt or on account of non-availability of
evidence du-: fo the acts attributable to the employee etc. These are only
some of the cir~umstances where such denial can be justified.

3.1 If any penafty is imposed on the Government servant as a result of the
disciphinary proceadings or if he is found guilty in the criminal prosecution
against hirn.. Th: findings of the sealed cover/covers shall not be acted
upon. His cas= ibr promotion may be considered by the next DRC in the,
normal cotirve and 1~'Mﬂg regard to the penalty imposed on him. : =
3.2 It is also clarified that in a case where disciplinary procgedings have
been heid under the relevant dismme"\ rules, ‘warning’ should not be
issted as a vesult of such proceedings. If it is found, as a result of the
proceedings, fiail some blame attaches to the Government sefvant, at least
ithe penaity ¢f ‘censure’ should be imposad.

4. Tt 18 nsce ssary 10 ensure thai the disciplinary case/criminal proseuunon
metitad zoaingt any Goverpment cervant i not undulvy nrolonced and all
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-~ —qneedfor keeping the case of a Government servant in a sealed cover is limited

to the barest ‘minimun. It has, therefore, been decided that the appointing
authorities concerned  should review comprehensively the cases of
Government servants, whose suitability for promotion {0 3 higher grade has
been kept in a sealed cover on fhe expiry of 6 months from the date of
convening the first Departmental Promotion Committee which had adjudged
his suitability and kept iis findings in the sealed coVer. Such a review should
be done subsequently’ also every siX months. The review should, inter alia,
cover the progress made in the disciplinary prbccedingso’cﬁnﬁnal prosecution
and the further measures10 be taken to éxpedite their complﬂtion.

procedure for 5, In spite of the six monthly review zeferred to in para 4 abovc,'&lerc may be '_

ad-hoc
promotion.

some cases, where the disciplinary cas/criminal prosecution against the
Government servant is not concluded even after the expiry of two years from
the date of the meeting of the first DPC, which kept its findings in respect of
the Government servant, provided he is not under suspension, {0 consider th¢

.

desirability of giving him' ad-hoc promofion Keeping in View the following

aspects:-

a) Whether the promotion of the officer will be against P blic interest;

b) Whether the charges are grave enough to warrant continued denial
of promotion;

¢). Whether there i8 any fikelihood of the casc coming to 2 conclusiofi
in the near future; 5 e gl e il i

d) Whether the delay in the finalisation of proceedings, departmental

- orin_a-court of law, is not directly or indirectly attributable to the

Govmcnt'scwam.conccmed;ﬁnd"' e

¢) Whether there is any tikelihood of misuse of official .]p_acih:t'h:\°.ﬁl:1;15w‘rzi&:1?‘,_w _

the Goveynmeni -sgrvans may occupy afier ad-hoc promotion, W
may adversely affect the conduct of the departmental case/C i
prosecution. . T St
The appointing authority should also consult the Central Burcau of
Investigation and take their views into account where the dep
procecdings ©f criminal prosecution arose out of the investigations conducted
‘by the Bureau. 5 -« - ' '

&4 T case the -appoiniing authonty comés 1o & conglusion that it would

not. be. against the publie interest to “allow -ad-hoc. p;pmotibn to the
. ~Government I_st_:;vam, his case should be placed pcforc the next DPC held in

the nonnal course after the a);p_"._ljy'-éf ‘the two year period t0 decide WIi;thcr the

officer ‘15 <nitable for promotion on ad-hoc basis. ‘Where the Goverrment
servant is. considered for ad-hoc promotion, the Departmental Promotion

| Commitice should make its assessment OR she basis of-the_totality of the

s et of gervice without taking into accoun_t"'_'ﬁ;e\ge_ndmg

SN TSy O, Aoy
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5" The promotion is being made or purcly ‘ad-hoc basis and the ad-
hoc promotion will* not “confer any right for regular nromotion:
anil e 1 iR )

iy  The promotion shall be wintil further orders”. It should also be
*indicated in the orders that the Government reserve the right fo

cancel the: ad-hoc promotion and revert at any time the
 Government servant 10 the post from which he was promoted.

53 If the Government servant -concerned 18 acquitted in the  criminal
prosecution on the merits of the case or is fully exonerated in the departmental
proceedings, the ad-hoc promotion already made may be confirmed and the
promotion treated as 2 tegular one from the date of the adhoc promotion with

all attendant benefits. In case the Gowemment servant could have normally got- -« - =
his regular, promotion’ from 2 date prior fo the date of his ad-hoc promotion

with reference! to his placeément in, the DPC. proceedings kept in the sealed
cover(s) aad. the actual ‘date of promotion of the person ranked immediately
junior to him by the same DPC, he would also be allowed his due seniority
and benefit of notional promotion as envisaged in para 3 above. :

54 If the Government servant is not acquitted on merits in the criminal
prosecution. but purely on-technical grounds and /Government either, proposes
to take up fhe matter to a higher court or to proceed against him
departmentally or if the Govemnment servant is not cxonerated in - the’ '
departmental proceedings, the a_d—:_l_i_cjc;-,;pri;imotiOn'fgm{tcd to him should be:
brought to an end. i R R L ET

£

6. The procedure outlined in the preceding paras Jould also be followed in
considering the claim for confirmation of sn ‘officer undér Suspension, ete. A
permanent vacancy. shiopld be reserved for such an officer when his €ase i8
placed in sealed cover by the DPC. : : :

7. A Govemnment -servant, who is recommended for promotion by the
Departmental: Promotion Committes; but .in whose casc any of  the

circumstances mentioned i para 2 above atise: afterthé recommendations of
the DPC are recetved but before he is actually promoted, will be cm_midqred_ :

as if his case had been placed in 2 sealed. cpver by tho DPC. He sholl not be
promoted until he is completely exoneraied of the charges against him and
fhe provisions contained in this OM will be applicable in his case.also.

g i so far'as ’thb:p;arsonne'f_’séﬂ-ihg__{nt {he. Indian Audit. and *Accouttts

Depariment  a¥e _concemned, these instructions have . begn issued aﬁ‘er

 consulfation with -!h_c"-etimptéel_l‘?f and Auditor Genieral of India.

9. Hnd Ve-i_‘s:ién will follow:

e
(M.S. Bal)
Director



