MOST URGENT
PERSONAL ATTENTION

No. Per(Vig)F-(6)-1/98
Government of Himachal Pradesh.
Department of Home (Vigilance)

From
The Principal Secretary(Home/Vig) to the
Government of Himachal Pradesh.
To
1. All the Administrative Secretaries fo the
Government of Himachal Pradesh.
2. Ali the Heads of Departments,
in Himachal Pradesh.
3. All the Managing Directors,
PSUs/Boards/Corporations
in Himachal Pradesh.
4. All Divisional Commissioners/Dy. Commissioners
Government of Himachal Pradesh.
Dated Shimla-2, - 2011,
Subject:- Order on grant of Prosecution Sanction.
Sir,

| am directed to invite your kind attention to this department letter of
even number, dated 26-5-2011 and to say that it has been observed by the
Government that in various cases,(i) orders of prosecution sanction are being received
in Home(Vigilance) Department and State Vigilance & Anti-Corruption Bureau(SV&ACB)
in the shape of endorsement only or (ii) orders( in original) are being sent directly to the
Home(Vigilance) Department with / without endorsement to the SV&ACB. It is not
desirable and does not serve any purpose as only original order (signed by the
competent authority), not endorsement, is required by the Bureau for filing the charge
sheet in the court of law.

Due to above, efforts have to be made by the Bureau/
Home(Vigilance) Department to obtain the original order and to forward the same (in
original) to the Bureau; therefore resources are wasted unnecessarily to procure the
original order.

Therefore, you are, requested to kindly ensure that in future the

original order(s) of prosecution sanction, signed by the competent authority, is




(are) sent to the SV&ACB with a copy to the Home (Vigilance) Department for
information so that unnecessary delay in filing of challan in the court of law could

be avoided.

Addl. Secretary-cum-Director(Vig = > the
Government of Himachal Pradest .
Edst. No. Per(Vig)F-(6)-1/98, dated 2011.
Copy to the Inspector General, State Vigilance & Anti-Corruption
Bureau, Himachal Pradesh, Shimla-2 w.r.t. his letter No. 15581, dated 23-7-2011 for
information please. .

Addl. Secretafycum-Director (Vig.) to the
Government of Himachal Pradesh.




No. Per(Vig)F(6)-1/98
Government of Himachal Pradesh
Department of Home(Vigilance)

From
Chief Secretary to the
Government of Himachal Pradesh.
To
\All the Administrative Secretaries to the
Government of Himachal Pradesh.
Dated Shimla-2, January, 2012.
Subject: - Prosecution sanction under Prevention of Corruption
Act, 1988/report-in-writing under section 36 of
H.P. Prevention of  Specific Corrupt Practices
Act, 1988.
5ir/Madam,

I am directed to refer this department letter of
even number dated.26-5-2011 & 5-8-2011 (alse available in the Vigilance link of
Home Department on official website of Himachal Government on the web
address: http:// himachal.gov.in /home /Home /homeV.htm) on the subject cited
above and to inform that despite repeated requests made by this department, the
decisions on the prosecution sanctions/reports-in-writing are stifl not being taken by
the concerned competent authorities within stipulated period of three months.

The said position has been viewed very seriously by
the Hon'ble High Court, who, after considering the pendency of prosecution
sanctions/reports-in-writing with the competent authorities, vide its order dated
14-12-2012 passed in COPC No. 575 of 2012 titled Virender Kumar Vs Smt.
Bharti Sihag, Pr. Secretary(Forests) & other, has cbserved as under:-

"We would only like to caution the duty holders
(concerned competent authorities) that in case
they do not complete the process regarding
request for sanction for prosecution within the

three months period, they are liable also to




answer the charge of aiding the delay in the
prosecution and in ‘that event needless to say that
the officer will be personally responsible for all
the  consequences, apart  from  contempt
proceedings”

“We may hasten to edd that three months time is
an outer time given and it is not as if every case
should take three months. If a case could take
only three days, it should be done in three days
and time up to three months is for cases where
voluminous materials are to be seen and inter-
departmental advice is also to be sought.”

You are, therefore, requested to kindly ensure that
the above observations of the Hon'ble High Court are kept in mind, by the
concerned competent authorities .under your control, while deciding the
prosecution sanctions/reports-in-writing as and when such requests are made by

Vigilance Department/State Vigilance & Anti-Corruption Bureau in future.

Yours faithfully,

il
Spl. Secre% (Vigilance) to the
Government of Himachal Prodesh.é
Endst. No. Home(Vig)E(3)-15/2012, Dated January, 2012.
Copy to the Addl. Director Genera!l, State
Vigilance & Anti-Corruption Bureau, H.P., Shimla-2 for information please.

Spl. Secretary (Vigilance) to the
Government of Himachal Pradesh. N
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MOST URGENT
PERSONAL ATTENTION

No. Per{Vig)F(6)-1/98
Government of Himachal Pradesh.
Department of Home(Vigilance)

From

Chief Secretary to the
Government of Himachal Pradesh.

To

1. All the Administrative Secretaries to the
Government of Himachal Pradesh.

2. All the Heads of Departments ,
In Himachal Pradesh.

3. All the Managing Directors,
PSUs!/ Boards/Corporations
In Himachal Pradesh,

4. All Divisional Commissioners/ Deputy Commissioners
In Himachal Pradesh.

Dated Shimla-2, ; 2011.

Subject:- Prosecution sanction under Prevention of Corruption Act,
1988.( Directions of Hon’ble High Court in CWP NO.
4916/2010, dated 11-5-2011)

Sir/Madam.

| am directed to refer to this department letters of even number,
dated 13-11-1998, 28-11-2000, 14-6-2004 & 20-3-2006 on the subject cited above,
vide which instructions were issued for accordance of proper prosecution sanctions
order within a stipulated period of three months(copy of one of these lett ‘ate. 4-6-
2004 is enclosed for ready reference). | am directed to inform you that while
considering the affidavit filed by the Chief Secretary, H.P., in case CWP No.
4916/2010, titled Sher Singh Vs State of H.P. and others, the Hon’ble High Court of
H.P. vide its order dated 11-5-2011, has taken a serious view on the prosecution
sanctions pending with various depariments for more than three months. The relevant
part of the Hon’ble High Court order is reproduced below:-
“There will also be a direction to the Chief Secretary to
take final decision in all the cases of request for sanction

of prosecution within three months of the request for




r_og_ﬂ

sanction from the Vigilance Bureau/Prosecution Agency.
In order to avoid any ambiguity in this regard, it is made
clear that in all the cases of request for prosecution
sanction, the Government shall take decision within three
months of the request from the quarter concerned for
sanction whether of gazetted or non-gazetted officer. In
case, any instruction is to be issued in this regard, the
Chief Secretary shall issue the same directing all
competent authorities to take action, as above.”

In this regard, it has been noticed that in some departments the
prosecution sanction cases are still not being dealt with on priority basis resulting in
undue delay in filing the challans in the competent courts.

The Hon’ble Supreme Court of India in case of Vineet Narain
Vs Union of India, reported in Criminal Law Journal , 1998, has directed that the “time
limit of three months for grant of sanction for prosecution must be strictly
adhered to. However, additional time of one month may be allowed where
consultation is required with the Aftorney General(AG) or any other Law Officer
in the AG’s office.”

The action taken by the department/ PSUs/ other authorities in
compliance with these directions with regard to disposal of pending prosecution
sanction may be conveyed to the Home Department and to the Vigilance Bureau,
within 10 days.

It is, therefore, again requested that while according prosecution
sanction, it may please be ensured in future that the same is conveyed to the Addl.
Director General, State Vigilance Bureau within a period of three months under

infimation to this department.
Yours faithfully,

Principal aecre;afy(gome:Vigilénce‘ to the
Government of Himachal Pradesh.
Endst. No. Per(Vig)F(6)-1/98, Dated: Shimla-2, 2{-S5- l.

The Addl. Director General, State Vigilance & Anti-Corruption
Bureau, Himachal Pradesh, Shimla-2 for information please.

/

/

Principal Secretary(Home/Vigilance) to the
Government of Himachal Pradesh.



Ne.Per{Vig, )F(é )-i1/ %8
Governwent ef Himachal Pradesk
Repartwent of Howe-Vigilanee

Frem
Tee Pr, Seeretary(Vigilareejte the
Gevernment of Himaenal Pradesh,
Te
Tue All AdwinisStrative Seersataries te the
Governwert of Himaehal Pradesk,
Pated, Shimla-2, tke Jy—&- 2004
Subjeet - Presesutier saeetien umder Preventien ef
. Cerruptien 4at, 1988.
Sir, |

Under sectiorn 19 of Prevention ef Cerruptiex
Aat, 1988, ne court earn take sognizanag ef an offernce punickable
under sestiems 7,16,11,13 ard 15 ef this Aet, alleged te kave
been eowmitted by a publie servant exeept witk the previeus
sanetiorn of the ecowpetert autherity., 4s suek er ecempletiem of
investigatien of a2 vigilasee ease under P,C, Aet, 1988 by the
pelice, wefere the challam iz te e put in the eourt, z refererae
16 irvariadly made te the Administrative Bepartmemnt/ Cowpetent
Autherities for estairning and esemveying prosecutien sanetien
under sectiem 19 of tke said det. In ease the aecused is a
gazetted of ficer, the go-potént autkerity fer accerding presecutioxn
sametien 1s the Gevernweant. Im case of etkers, the appeinting
autkerity is the cempetent autkerity,

2, Ix the Prevemtien of Cerruptien Agt, 19288 xe
partiecular fers er set of werds has beer preseriwed in wkick the
saretiom is te be accorded, The ceurts expeect that as a general
rule, a sametier feor whick ne partieular form kas ween preseribed
»y law, sheuld ex-faelie indicate tkat UTse sametienimg autherity
kad wefere it all relevamt facts em the pasis of whick presecutien
wasS prepssed te ¥ lausnshed and has applied its wind to all thke
faets and clireumstances of the case pelere accordimg its sanetion
er refusing it, 1n erder te aveid delays and expense snd fer the

Centd.page-2/ -
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sake ef cemvenience and usifermity of praetice twe Standard ferms
mave beem given im the H. P, Vigilamee Marual whick gre enclesed
kerewitk as Appendix—A and Appendix-B,

3. It was been breught te the netice of this
Bepartwent »y tke BDirecter @erneral ef Peliee, Vigilanee, H.P. that
in guite a few cases the presecutien Sametiems were found
defaetive snd kave had te @ returned te the con®ermed Adwinistrative
Departments/ Gompeatent Autherities fer reetifieatiem. This eauses
aviedawle delay ig presenting the shksgllams in the eourts., Tke
eommar defeefs netieced im the preseeutien sanetiens are given
velew

(a) The preseeutiern sanetlen erder semetimes de

not bear tkhe sigmature of the competert

autherity and emly cepies are sert as
exdorsement signed By sewe ether autherity;

(») In a few cases, appreprizte seetiem i,e,
sea,1%(1)(») o sea.19(1)(e) is met :
mentioned, It is elarified that see.1%(1)(w)
is applieeble in sase eof gazetted effieers,
whereas see,19(1)(e) is applieadle ir ease
of ethers;

{e) The wrief faects ef the cases ineludimg rawmes
of the secused, dates of eccurrexee of
effemee as mentiemed in The ehallands are,
seme¢time, net mentiemed;

(d) In 2 few eases, fer exawple, tkese imveleing
Privery er disprepertiemate assets, the
ameunt imvelved 1S either net mentlemed eor
wrengly meantiened,
4, It kas further ween netieed that gcnerallybiia
preseeutien sanmetier eases are met dealt witk er prierity/ Ia west
of tre sases there is undue delay, The Hem'ble Supreme Court ef
India in tke zase ef Vimeat Nariam Vs Unien ef Imdia, reperted in
Crimimal Law Jeurmal, 1998, khas directed that the time Ilimit of
3 menths for grant el sanetiex fer presecutiem wust ke strietly
adkered te exeept that additiemal tiwe of ere menth way be allewed
where @eesultatiean 1s reeuired with the Attermey General er any
Law Officer im the A@'s effice,

Centd,page-3/=



o It 1s, therefere, reguasted that wkile aeccerdiag

presseutiorn sametiens sy Uhe Adwimistrative Lepartmemnts/Cempetent
Antherities it way please B¢ emsured that these are im erder amd:
eonvayed te the Vigilamce Department within a peried of 3 menths,

Yours faithfully,

Spl,Socyo-Cmnnbirjigéfzﬁigilaniu)to the

Gevernment of Himachal Pradesh,
Ewdst.Ne, ;- 45 abeve, Pated, Beiwmla-2, the L — - 208l .
Cepy forwarded (for infermatien and meecessary aetien te :-

Te The all Heads of Bepartwments im Niwaekal Pradesh,
2, The all Peputy Cemwissiemers im Himackal Pradesh,

Isl,SeeyY.-eum-Bireeter( ilames )ts the
Coverrmant of Himzackal Pradesh,

.}“\\JOTD'L»D\




¢ /3

LD

gUIDFLlNES FOR ADMN. DEPTT. TO ACCORD PROSECUTION SANCTION

‘e The competent authority may refuse sanction for prosecution if the offence alleged has no
material to support or it is fiivolous or intended to harass the lowest officer.

s He cannot refuse to grant sanction if the material coliected has made out the comumission of
offence alleged against the public servant.

» The authority competent 1o remove the public servant would be in a betier position than the
prosecuting agency to assess the material collected in a dispassionate and reasonable
manner and determune whether sanction for prosecution of a public servant deserves to be

granted or not.

K Veeraswami Vs Union of
India, AIR. 1991(3) S.C. 694.

s Section 9- Discretion to prosecute or not to prosecute a public servant taken away from
prosecuting agency and conferred on sanctioning authorify-sancticning authority has te
apply its mind to matedal on record and form iis own opinion- Bul if material sakes out
the offence, authority is bound to accord the sanction (1991)-3 SCC 655.

o It seems that to protect an official of the Board, a parallel investigation was initiated at the
instance of respondent No. 3 and after considering those papers, respondent No. 3,
competent authority/Director Personnel declined to accord sanction for prosecuting Sunder
Lal. It is nothing but a colourable exescise of power and is Hable to be struck down.-The
competent authority cannot carve out a defence for such an accused and refuse to accord
sanction on the ground. In the impugned order Annexure- R-7 no opinion is expressed
with regard to the papers submitted by respondent No. 2, which is indicative of the rtoral
non application of mind to the relevant facts” ( 1996 Cr. L.J. 2962)

¢ “Once the sanclion is duly accorded by the competent authority under section 19, neither
the Vigllance Commissioner nor for that purpose any other departinent of the State
Government any nghi. power whatsoever to direct the sanctioning authority either to
reconsider or withdraw or in any other wav ultinately directing it to withdraw the
prosecution from the court” (1997 Cr. L.J. 2896).

s “It appears that for whatever reasons the concerned officer who has misconducted hirﬁself
in defying the statutory provisions by withdrawing cases in clear violation of the PC Act

deserves to be unquesiionably prosecuted and also departmentally proceeded with. This is
{ b )




clearty an offence under Sechion 186 or fhe Indian Penal Code which pertains fo

obstructing public servant in discharge of functions”. ( 1997 Cr. Law Journal 2896)

Para 11 of Chapter VI of Vigilance Manual.

Superintendent of Police Anti Corruption Unit will forward the final report of nvestigation
to the Vigilance Depariment. While forwarding the report of the investigation, the
Superintendent of Police Anti Corruption Unit wall also forward to the Vigilance
Department such original documents as can be sent after retaining copies if necessary In
respect of the documents which the ACU will not like to part with, attested copies or gist of
their contents may be sent instead. The Vigilance Department will then examine the
investigation report of ACU and will forward 1ts advise alongwith the investigation report
to the competent authority. In case the competent authority differs with the advice tendered
by the Vigllance Department then it should refer the case back to the Vigilance
Department for consideration. In case authority competent to grant prosecution sanchon
wants fo see the oniginal documents, the ACU may be requested to make them available for
inspection. If there are-any documents which are not capable if being copied or even a gist
of which cannot be prepared the administrative authority may inspect such documents by
arrangements with the ACU. Then the competent authority should pass a formal orders
granting prosecunion sanction and communicaic it 1o Superintendent of Police L_w\
under intimation to the Viglance Department.

As per Vineet Narain’s case, the Apex Court has given three months time limit for grant of
sanction of prosecution. However, additional time of one month may be allowed where
consultation is required with the Attorney General or any other Law Officers in the AG’s
office.

We are governed by “Rule of Law’ i.e. what ever 1s required to be done, that can be done in
the manner and way prescribed under the law and under only and only by the particular
avthority so entrusted with that particularly duty. No person or authority however high he
may be, has any discretion or privilege to impose humself and carry out its wishes or orders

unless 1t is backed by the statute.
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Appendix- “A” :
GOVERNMENT OFF HIMACHAL PRADESH:
Office of ... o
ORDER
- Dated, Shamtathe.................. 2000. ‘
Whereas it 1s alleged that Shri................oo o, (here enter the name of .the
offender), while functioning as.............ccooeviivann. SV (here enter the post held by -the

offender at the time of the offence), on or about (here enler the date of offence) day
Of 2000. . - :

................................................ section/sections.
And  whereas the said acts constitule an offence/offences punishable under
SeClion/sections. ........ooeevvn. .. of the Indian Penal Code, 1860 (Act 45 of 1860)/
scclion/sections. ....ovivveenn ... of the Prevention of Corruption Act, 1988 (Act 49 of 1988);

And whereas State Governument, afier fully and carefully examining the yaterial before 1t
n regard to the said allegations and the cuwcumstances of the case, considers that the said

SIIL. .o (here enter the name of the oflender) shiould be proseculed in a court of
law for the said offence/oflences;

Now. therefore. the State Governinent does hereby accord sanction under section 197 of
the Code of Criminal Procedure, 1898 (Act V of 1898)** and/or section 19 () (b) of the
Prevention of Corruption Act, 1988, for ‘'he  prosecution of the said
Shat....... IO (hcre enter the name of the offender) for (he said offence/offences and
any other offences punishable under other provisions of law in respect of the acts aforesaid and
for the taking of cognizance of the said offence by a court of competent jurisdiction.

By order and in the name of the Governor.

Name and designation of the competent Authority.

(t'o Le signed by an officer authoriscd under Anicle 166 of the Constitution to
authenticate orders cn behalf of the Governor.)

*Description of the acts constiuting, offences and also the place commission of
ihe cffence.
*Sinke out whichever is nol applicaolc.
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Appendix-“B”

GOVERNMENT OF HIMACHAL PRADESH S e

Officeof............... e

! Dated, the.........cco.o.....

Whereas it is alleged that Shri...... I .....(here cnter the name of
the offender), while functioning as (here enter the post held by the offender at the time of the
oflence) on or about............c..cocviiiiiiiiiinnn. (here enter the date of offence) day
of.........2000 - '

............................................................

And whereas the said acts constitute an offence/offences punishable under

8eCHIOI/SECHIONS. ...ttt of the Indian Penal Code, 1860 (Act 45 of 1860)/
SeCHON/SECHONS. ..ottt of the Prevenlion of Corruption Act, 1988 (Act 49of
1988); _

And whercas, |, (heve enter the namc and designation of the sanctioning authority), being
the authority competent to remove the said Shei......ooooooii (here enter the name of
the offender) from office, after fully and carefully examining the material before me in regard to
the said allegations and the circumstances of the case, consider that the said

Shoi...ooooii. (here enter the name of the offender) should be prosecuted in a court of law
for the said offence/offences. ’ '

Now, therefore, 1 do hereby accord sanction under section 19 (i) (¢} of the Prevention of
Corruption Act, 1988 for the presecution of the said Shri........................ (here enter the
name of the offender) for the said offence/offences and any other offences punishable under
other provisions of law in respect of the acts aforesaid and for the taking of cognizance of the
said offences by a court of competent jurisdiction.

Signature and designation of (lie authority
competent to remove the .offender.

........................ B BN |

*Description of the acls constituling offences and also tliv nlace of comumission of the offence.
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