HP BOARD OF DEPARTMENTAL EXAMINATION for IAS/HAS Officers
NOVEMBER/DECEMBER 2018

PAPER 2: AESSSSENER * (Y mina) (44 "

TIME ALLOWED: 3 HOURS

MAXIMUM MARKS: 100

Note: Attempt Both Questions
QUESTION NUMBER 1

Go through the Police Report under Section 107/151 ¢r pC (
Jamanatnamas (C-2, 3 Pages). The Police produced the Responden
pm. Assuming that you are SDO (Civil) Shimla Rural, proceed in the

C-1, 3 Pages) and Muchalkas and
ts before the SDM on 14.02.2013 at 3
matter as directed below:

Initiate the proceedings by passing order on the Dail
Draft a Notice under Section 111 Cr PC (10 Marks)
Pass an order under Section 112 ¢r PC. (10 Marks)
The Respondents also present Muchalkas and Jamanatnamas
these under the preventive sections of the Cr PC? Pass an order

y Order Sheet. (10 Marks)

Q0 oo

(C-2) before you. How will you treat
with justification. (20 Marks)

QUESTION NUMBER 2

A large number of local people from Charabra and Kufri, led b
SDO (C) Shimla Rural on 8.12.2014 and complain that the Wild Flower Hall Hotel has not been managing
the solid waste properly as a result there is lot of foul smell in the bazaar and surrounding areas. They
pray to the SDM to take action. The SDM Shimla (Rural) decides to proceed under Section 133 Cr pC.
Assume that you are SDM Shimla and Initiate proceedings under Section 133 as directed below:

¥ some Public Representatives, meet the

a. Initiate the Proceedings on the Daily Order Sheet and also direct the Member Secretary, SADA,
KUFRI to submit a site report personally on the next date of hearing. (10 Marks)
b. Pass Conditional Order u.s. 133 Cr P C (10 Marks)

On the date fixed for appearance of the Respondent, that is, 19.12.2014, the Member Secretary SADA,;
The ADA and the GM of the Réspondent Hotel is present. Member Secretary files a spot report
(Document D-1) and the GM files Interim Reply (See Document D-2). The GM requests for time to take
corrective action.

c. After examining D-1 and D-2 pass an order and fix the case for hearing on 30.12.2014. (10
Marks)

0On 30.12.2014, the GM files Additional Affidavit (Document D-3).

d. Pass Daily Order on 30.12.2014 after perusal of the Additional Affidavit. (10 Marks)
e. Pass Final Oder in the Case (10 Marks)
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SPECIAL ARF A l)lCVELOPMEN'l'

* KUFRR] SPECIAL ARE

AUTHORITY
A
No. SADA (K)/Notice/- 395

Dated: 18~19.
lo— e
Sub-Divisional Magistrate,
Shimla Rural, Disy() Shimla.
Subject:- (Order for removal of nuisg nee) U/S 133 Crpe. |
This is with reference (o your office letter No. SDS/Reader/2014.
[1854-56 dated 10.12.2014

on the subject eied above. In thig regard, it js
submitted that site of Hotel Wildflower 11

all was visited on dated 09.10.2014
alongwith Member Secret

ary, SADA, Kufrj

and observed that the STP
properly and emitling

was not
working a foul seml in the vicinity for which notice has
letter No. SAD/\H\'U!]‘;’)NHHL‘

10.12.2014 (Photocopy enclosed),

been issued vide this olljce ¢/14-Camp dated

Further, it is informed that this office hag received a reply from the
said Hotel that they shall review 1he S7p piant immediately and requested to

allow two weeks time to revert the findings and tye remedial action to this oftice

(Photocopy  enclosed).. Accordingly  a letier has been  issued vide | No,
SADA(K)/Notice-889 dated 13.12.2014 (photocops enclosed) 1o take remedial

actions for removal ol foul smell, please,

' J
Lnel:- As Above. ? /
o

Member Seeretary, .
Special Arca Development Authority,
Q}/,A)\'N SADA Kulii, Bleok No. 32-A,

é SDA Complex, Shimlai).zé
A !

F73S0L File
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Before the Sub Divisional Magistrate (Rural) Shimla, District Shimla,
Himachal Pradesh

In the matter of:

Interim reply/application to the Show cause netice of nuisance under Section
133 Criminal Procedurc Code, as per order No. SDS/Reader/2014-1848
dated 8" December 2014, received on 11.12.2014, addressed to the General
Manager, Wild Flower Hall, Chharabra, Shimla. .

Index
|
| Sr. No. Particulars of documents Page |
1. | Interim application to the Show cause notice i
| =5

of nuisance under Section 133 Criminal Procedure i
Code, as per order No. SDS/Reader/2014-1848 | ' !
| dated 8™ December 2014, received on 11.12.2014, i |

 addressed to the General Manager, Wild Flower

Hall, Chharabra, Shimla alongwith affidavit

| 2. Annexure R-1 (Collv),coplcsof-thc said reporrls 6 _f y»
commencing from the 12" March 2014, 3 June | | |
2014 and also ihe latest report of the AES'! '
laboratories dated 12.11.2014 |

- P@M }?{-b\-v{ s g

Appllmnt/oluutnr

i Through counsel
Q %\/ Ktk LaAl) (Vl‘{uﬁ;ut) (Samcuf K.mnal)

Advocates

Shimla
18.12.2014
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Before the Sub Divisional Magistrate (Rural) Shimla, District Shimla,
Himachal Pradesh

In the matter of:

Interim reply/application to the Show cause notice of nuisance under Section
133 Criminal Procedure Code, as per order No. SDS/Reader/2014-1848
dated 8™ December 2014, received on 11.12.2014, addressed to the General
Manager, Wild Flower Hall, Chharabra, Shimla.

Interim reply/Application for supply of copy of the complaint / report/
material, forming the basis of the order as also to place on record the factum
relating to the lack of jurisdiction, in the matter by this learned Court.

Date of hearing: 19.12.2014

Respectfully Sheweth:

1. That a show cause notice bearing No. SDS/Reader/2014-1848 dated
8" December 2014, received on 11.12.2014 has been received by the
applicant on the 11" December 2014 at 1600 hours. The said order
directs the applicant to take certain steps regarding the alleged repair
of the sewer line and also to make functional the sewage treatment
plant.

2. That at the very outset the applicant would humbly submit and bring
to the knowledge of this Court that it lacks complete jurisdiction in
the matter. It may kindly be appreciated that the Union of India, has
already enacted the Water (Prevention and Control of Pollution) Act
1974, and the Air (Prevention and Control of Pollution) Act, 1981.
As per Section 1 (2) of the said Act applies to the first instance fo the
State of Himachal Pradesh amongst other States mentioned therein.

3. That as per Section 60 of the Water Pollution Control Act, exercise of
po‘lwers by this learned Court under Section 133 Criminal Prqccdure
Code would be totally without jurisdiction. Section 60 categci)rically

provides that the provisions of the aforementioned Act shall have

<>




0.

]

2 b-2 (wy

L 3
effect notwithst

anding anything inconsistent therewith enacted in
|

any other Act, other than the said Act.

That similarly, as per Section 52 of Ajr (Prevention and Control of

Pollution) Act, 1981, except for the provisions made under (he

Atomic Energy Act, 1962, in 1'elatior.1 to radioactive pollution, Vthc
provisions of the Air (Prevention and Control of Pollution) Act, 1981
shall have effect notwithstanding anything inconsistent therewith
contained in any enactment other than the said Act. It may further be
pointed out that as per Section [(2) of the Act, the same extends to
whole of the India.

That hence, it is submitted that in view of the provisions of Section
60 of the aforementioned Water (Prevention and Control of Pollution)
Act, 1974 and Air (Prevention and Control of Pollution) Act, 1981
the show cause notice under reply is without any jurisdiction and
hence the same deserves to be withdrawn.

That it would also be pertinent to submit that alongwith show cause
notice under reply, no material /document/ complaint/ report has been
furnished to the applicant, on the basis of which it was allegedly
made to appear to you that the sewerage line of the Hotel Wild
Flower Hall is damaged or as a result of which foul smell is being
emitted in the Chharabra area and /or which may allegedly lea:d to an
alleged outbreak of an epidemic. Similarly, no report/ complaint/
document/ material has been furnished alongwith the show cause
notice whereby you have been led to believe that the sewage plant of
the Hotel is not working properly and the sewerage of the Hotel is

allegedly overflowing in the Dhalli catchment area, which according

to you may allegedly pollute the water sources below and as such the
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same is allegedly in duress to public health, It s submiltted that it jg
only after receipt of such report/ material, complaint/ document, that

an effective reply in detail can be submitted, albeit, subject to a

decision being rendered by you to the effect that despite (he
provisions of Section 60 and 52 of the aforementioned two Acts, you

have any jurisdiction in the matter.

That the respondent/applicant reiterates respectfully that it is only the

HP State Pollution Control Board and its officers who have

jurisdiction in the matter. It may also be brought to your notice that
there is no damage to the sewerage Ii;e of the Hotel leading right
upto the sewerage treatment plant. Please further be informed that the
Sewage treatment plant is not situate on the Dhallj catchment area. It
is situate on the other side of the hill/watershed, towards Mashobra
side and has got nothing to do with the Dhalli catchment area. It may
further be submitted that the HP State Pollution Control Board has
been taking samples periodically and the same have been found to be
satisfactory till date. Copies of the said reports commencing from the

12" March 2014, 3" June 2014 and also the latest report of the AES

laboratories dated 12.11.2014, are annexed herewith as Annexures

-

R-1 (colly).

That in any case, the show cause notice has been issued without
complying the provisions of Section 133 (A) of the Criminal
Procedure Code, 1973. It may be submitted that the sewage treatient
plant is not placed in any public place, or any way, river or channel,
which is or may be lawfully used by the public. Thus also, this

learned Court lacks jurisdiction in the matter.



A

It is, thérefore, respectfully prayed that this interim reply may kindly be

allowed and this learned Court may kindly be pleased to:-

a) Hold that it lacks jurisdiction in the matter in view of the non-
obstante clause contained in Section 60 of the Water (Prevention and
Control of Pollution) Act, 1974 and Air (Prevention and Control af
Pollution) Act, 1981 and consequently, withdraw the show cause
notice under reply;

b) Supply to the objector/ applicant, copies of the material/ document/
complaint/ repert, in order to enabie it to file a further detailed reply,
should this learned Court hold that it has jurisdiction in the matter

and the show cause notice is not withdrawn.

Applicant/objec

Through csunel

Heajput) (Sanjécv [<amar)
Advocates

Shimla
18.12.2014

Jirt _f.C'Im,ns.-.‘Essicm.-"nt‘j.’f'P

LA YRiebho oAt
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Before the Sub Divisional Magistrate (Rural) Shimla, District SI
Himachal Pradesh

1mla,

In the matter of:

Interim reply/application to the Show cause notice of nuisance under Section
133 Criminal Procedure Code, as per order No. SDS/Reader/2014-1848
dated 8" December 2014, received on 11.12.2014, addressed to the General
Manager, Wild Flower Hall, Chharabra, Shimla.

Abhishek Sharma son of Shri Jitender Kumar
Sharma, aged 34 years, by occupation General
Manager, Wild Flower Hall Hotel, Chharabra,
Shimla, in support of Interim reply/application to
the Show cause notice of nuisance under Section
133 Criminal Procedure Code, as per order No.
SDS/Reader/2014-1848 datéd 8" December 2014,
reccived on 11.12.2014, addressed to the General
Manager, Wild Flower Hall, Chharabra, Shimla.

I, Abhishek Sharma, the above named deponent do hereby take oath
and solemnly affirm and declare that the accompanying reply/application has |
Y , been prepared and drafled for and on behalf of applicant as per instructions
R%é conveyed to the counsel. T am fully conversant with the facts of the case.
(69};8’ The Contents of paras 1 to 7 of the same are true and correct as per record
of the Hotel .and my petsonal knowledge.

I, the above named deponent do hereby further declare that contents
of this affidavit are true and correct to my personal knowledge. No part of it

is wrong and nothing relevant has been concealed therefrom.

YE U «Signed and verified this 18" day of December 2014.
— 4

Omth Ctimggiﬁfﬂ_ﬂ“.
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Before the Sub Divisional Magistrate (Rural) Shimla, District Shimla, Himachal P
L3

radesh

In the matter of:

Show cause notice of nuisance under Section 133 Crimin
No. SDS/Reader/2014-1848 dated 8" December 2014, received on 11, ]2 2014, addressed to
the General Manager, Wild Flower Hall. C hharabra, Shimla.
Additional Affidavit on behalf of the Respondent to bring on
developments and certain additional documents.

record subscquent

-

Date of hearing: 30" December 2014,
I, Abhishek Sharma son of Shri Jitender Kumar Sharma, aged 34 years, by occupation
General Manager, Wild Flower Hall Hotel, Chharabra, Shimla do hereby solemly

affirm and declare as under:

l. It is pertinent to bring on record before this Learned Authority that the HP State
Pollution Control Board had tested the sample taken from the final outlet of the
STP Plant of Mashobra Resorts Lid. The sample was taken on the 10/12/2014 by
the officials of the Pollution Control Board. The sample was analysed on
16/12/2014. The test report no. 9812 dated 26/12/2014 issued by the HP State

-

Pollution Control Board is annexed hereto as Annexure R-A. The report has

categorically stated that the analysis of the sample taken shows that it is within

the prescribed limits. It also notes that the ultimate receiving body of the treated
1

walter, is the land of the hotel, on which the said treated water is used for

L irrigation purposes. Thus the report shows that there is no element of water
u( a pollution attributable to the STP plant of our hotel.
g 2 That the STP plant of the hote]l was also inspected by an independent expert on
|

kA 22" and 23" of December 2014. The inspection was carried out by the experts in

the field i.e. Enhanced WAPP Systems (India) Pvt. Ltd. After the inspection by
the experts they have found the STP [unctional in a normal manner and have

suggested remedial measures (o remove the problem of bad odour, It may be

mentioned that in this respect the aloresaid Company has certified its inspeclion

i~ % &(K

al Procedure Code, ‘as per order
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and the remedial measures o be carried out in the form of a Certificate dated

L3
26/12/2014 signed by the Assistant Manager Technical. Copy of the same is

annexed hereto as Annexure R-B3.

That the Company has already undertaken steps to ensure that the sludge tanks at
the STP Plant in Hotel Wildflower Hall Charabra Shimla are thoroughly cleaned.
Further that the sludge removed from such tanks and is discharged in [Ihe nearest
Govt authorised STP at Churrah Nallah. For the aforesaid purpose the Company
and M/s Sulabh International Shimla have executed an agreement dated

. !
26/12/2014. Copy of the same is annexed hereto as Annexure R-C. The

agreement specilically provides for the cleaning of the sludge tanks commencing
from the 2/1/2015 to the 14/1/2015.

That with the above mentioned measures that have already been taken and which
shall be completed by 14/1/2015 the alleged problem of odour. shall be hopefully

removed.

the above named deponent do hereby further declare that contents of this affidavit are true

and correct to my personal knowledge and as per record of the Hotel. No part of it is wrong

and nothing relevant has been concealed therefrom.

Signed and verified this 30" day of December 2014.

@A WSYED Tiobent

Qath gommissionol,
H ¢ Higbh Coor

SEIRINNOG (it e atiovay
wfore me oo .olemn afl rmation on ll... ..-

say oF/I),g.c... S

RO W
a

. ﬂ’] ..... . ........ <f\r\ﬂvv~(" AT onee
wthe d:ismier o Shmla hy Sh L& : “re o

dont e by Sh
H . . 1

Wy LA %"5




-
",

!

Before the Sub Divisional Magistrate (Rural) Shimla, District Shimla,
Himachal Pradesh .

In the matter of:

sShow cause notice of nuisance under Section 133 Criminal Procedure
Code, as per order No. SDS/Reader/2014-1848 dated 8" December
2014, received on 11.12.2014, addressed to the General Manager, Wild

o

Flower Hall, Chharabra, Shimla.

Supplementary affidavit on behalf of the respondent to bring on |

record subsequent developments and certain additional documents.

Date of hearing: 16/1/2015.

| ',51, Abhishek Sharma son of Shri Jitender Kumar Sharma, ageé{ 34/

"‘_ g ‘/ years, by occupation General Manager, Wild Flower Hall Hotel,

Chharabra, Shimla do hereby solemly affirm and declare as under:

1. That in continuation of my last afidavit dated 30/12/2014, T am
to further submit and bring on record that the STP Plant at the
hotel has been completely overhauled and serv_ice‘d under the
supervision of the expert i.e M/s. Enhanced wapp systems India
Private Limited. The plant is fully functional and operational and
it is working under normal conditions. There is no odour
emanating from the STP Plant. The certificate in this respect,

issued by the aforementioned expert is annexed hereto as

Annexure R-5.
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to mention that al| the se

2. That it 1s also worthwhile ptic tanks

have been cleaned of tl

e sludge by M/s Sulabh International,

Shimla.

3. We undertake to have the samples tested regularly at our end ‘

besides the samples which are in dye course taken and tested by

the HP State Pollution Control Board. | ‘
4. Since the plant is now working efficiently and there is no odour, |

it is requested that the notice issued by you may kindly be \

S N withdrawn and the proceedings may kindly be closed.,

|
I, the above named deponent do hereby further declare that r
\/ contents of this affidavit are true and correct to my personal
| :l.gl‘wow]edge derived from the records of the Hotel. No part of it is|

1

wrong and nothing relevant has been concealed therefrom.

Signed and verified this 16" January 2015.
g
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