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Chapter 7
Child Development Experts -

Child develqpment refers to the varous stages of physical, social, and psychological prowth
that pecur from birth through young adulthood. A child who has been the victim of 4 sexial
offence is likely to have been severely traumatised, both mentally as well as physically. A clild
development expert is therefore a person who is trained to work with chjid:cn with physical or
menF.I disabilities, to evaluate such a child's mental and physical development in the context nf
that child’s experience, and to accordingly facilitate communication with the child. '

1 lﬁgal Provisions:

As per the definitions in the rules farmed under the POCSO Act, 201 2, Rule 2(c) states:

! " means a person trained in mental health, medicine, child dcwlqﬁmut or oﬁm’ related divapiine, who
may pe required fo facilitate communication with a child whose abdzy s mmnm bas been a,fe;teu by
i disability or any other vulnerability.

Section 26(3) states, ‘he Magistrate or the police officer, as the case may be, may, in the case of @ chilet iy
ental or physical disabiliy, Seck the assistance of a special educator or qry person fam'liar with-the manmn: o]

cation of the child or an me_ﬁeﬂ ﬁmmg:mﬁqxa@im agﬁnnmmdanpaymru;i'
such, ¢ as may be prescribed, fo record the statement of the child, :

Section 38(2) states, ‘¥ a child has a mental or plysizal disabily, she Special Court gy ok the assisias

of a speci m&/mrararmy_peﬂmfam'ﬁarmbﬁemqup‘mmi@bng’tk%&mcxpm in toat
Sield, having such qualifications, experience and on payment of such fees as may be _pmmiwd 2o record ths cvidince
of the child™.

. Thus, the Act envisages a role for child development experts at the stage of taking evidence {rom -

the child and recording his/her statement for the putpose of hvﬁﬁgatidn and trial under the
Act. [The role of this expert is to facilitate communication bct{veen_thc child and the auhosdty
concerned. '

Rule 3 provides for the engagement of various experts, including child development experts, for
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the puposes of the Act. It speaﬁcs the quahﬁcauons and expem:nce of the experts engaged for

fac_ahl:atmg communication with the child, stating that such an cxpert shall’ be quahﬁed in th
relevant dlsc:lph.ne from a rccogmzcd Umvcrsuy or an npstltuﬂon recogmzed by the : .l,‘
Rehabd.ltatlon Council of India ' :

The

abilitation Counul of India runs programmes in various aspects of child development,
‘working with physlmlly and mentally disabled chlla:i:en1 It also recognises. couzses run

by other universities in these dxsclp].mes _ « "l
7 a

Rul_eg 3(6) pq:owdcs that payment for the services of an expeqt shall be made by the State

Gove:mment from the Fund maintained under section 61 of tbe, juvemle Justice Act, 2000 or
from pther funds placed at the disposal of the DCPU, at the rates, dcnemﬁneél by*themi‘lt is thus

for e

that I

DCPU to fix the rates payable to experts in various d!sc:p]mes Howeve:, itis suggestcd
ese rates be fixed at the level'of the State to prcmde for adqnmstratwe conmstency

:'-1011, and where ncccssmy* more th‘an‘«one such pl::sog may be ﬂnga.ged m order m: |
commumcatzonmﬁxﬂadthdd ~Rule 3(): - Bt Lk .- : o

,._ v' . ! Hety i 4 : ...I. :E- :
1‘“““‘1”-“7ter m-'ilalm;' peci educatot,d‘-‘Peﬁ. or pefsolp fam:ha: mth the | maaner: of

o Wﬂm of the child eugaged to prcmde services fo: the purposes |of the Act sha]l beio

render 2 oomplcte and accurate mhc.l,'pretauon or umslanon wu:hput any addmor;s or |0rmsstons ] .
in accordance with section 282 ofﬂae Code ofCummal Procednte., 197' ] Ru,le 3(8) ik
. di) In p,roceedmgs undec section 38,~1t is for the. Spectal Court m,cnsure thal& thcrc is.no conﬂlct
.ofintem;tmmgngngaparhqahrc:pe:ttopmdemmunduthe.&ct—ikuleﬂ% k.

i

7 ;;..‘_,.: =

iv) Any expert appointed und::tbcprovmons ofrheActonts tqlesahall'-bqbound bythemlcs
of coli:ﬁdmtmhty, as. desmbed lmdnr«sectxon 127 read with secnfm 126 of I\'.hc Indian Ev:ldmce
Act‘, 1872 — Rule 3(10). g ; - *
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2. General Comments;

The |dynamics of child sexual abuse are such that often, chﬂd;ed.rately-._di_sdﬁse sexual abuse
immediately after the event. Moreover, disclosure tends to be a proce;.ss rather than a single
episade and is often initiated following a physical complaint or a change in behaviour.

Iﬁ such a situation, when the child ﬁnallj; discloses abuse, and a report is filed under the POCSO
Act,|2012 more information will have to be gathered so that the child’s statement may'be
recorded. )

Information so obtained will become part of the evidence.

However, given the experience that the child has gone through, he is likely to be mentally
traurpatised and possibly physically affected by the abuse. Very often, law enforcement officers

interview children with adult interrogation techniques and without an understandi'ng of child
language or child development. This compromises the ‘quality of evidence gatheted from the
child, and consequently, the quality of the investigation and trial that are based on this evidence.

The jnterviewing of such a child to gather evidence thus demands an understanding of a range of
topitL:, such as the process of disclosure and chjid—cmb:ed developmentaﬂy—sensil:ive interviewing
methods, including language and concept formation. A child development expert may therefore
have to be involved in the management of this process. The need for a professional with
specialized training is identified because interviewing young children in the sc;pe of an
investigation is a skill that requires knowledge of child development, an understanding of the
psychological impact sexual abuse has on children, and an understanding of police investigative

‘procedures.

Such a person must have lmowledge-of the dynamics and tl;1e cohsequenr’:es of child sexual

an ability to establish rapport with children and adolescents, and a capacity to maintain

icapped prior to the abuse, the expert would also need to ave spocialised knowledge' of

* " working with clildren with that pasticular type of disability, e.g, visual ispairment, etc.

ivity in the assessment process. In the case of a chlld who was dlsabled/ physically :



Chapter 8
Legal Representatives

1. Free Legal Aid

Under Section 12(c) of the Legal Services Authorities Act, 1987, every child who has ¢ (1
defend a case shall be entitded to legal services under this Act. The POCSO Act, 2012 ¢ i
the right to free legal aid under Section 40, providing that the child or his/her farmaly shali b
entitled ro a legal counsel of their choice, and that where they are unable to afford such o

3

they shall be entitled 10 receive one from the Legal Services Authority”.

In every District, a District 1egal Services Authority has been constituted (o implement the oo
Services Programmes in the Distrct. The District Legal Services Authority is usually situa e o
the District Courts Complex in every District and chaired by the District Judee of the resnec

district.
1.1 Public Prosccutor

The Protection of Children from Sexual Offences Act, 2012 provides, under Section 32

32, (1) The State Governmpent shall, {Jj-":énl_zﬁaﬂxm wn the Official Gagelte, appoint a Special Public Prosecutor
[for every Special Conri for conducting cases only under the provistons of thiy Act.

(2) A person shall be eligible to be appointed as a Special Public Prosecutor ander subsection (1) ondy if bz Jusd
besn 2n practice jor wot less than SCOER Years av an advocate.

(3) Ewery person appointed as a Special Public Prosecutor under this section shall be deemed 1o be o Publie
Prosecutor within the meaning of clause () of section 2 of the Code of Criminal Procedure, 1973 and provision af

that Code shell have effect accordingly.
1.2. Child-friendly procedures

The Act provides for child-friendly pre-trial and trial procedures to minimise the travma el by
child vicums and to eliminate the possibility of revictimisation at the time of trial. e chiuld
triendly pre-trial procedures cast duties on the police and are to be implemented at the time of
shection 40 Subject 1o the provisa o seetion 301 of the Code of Criminal Procedure, 1973 the farutly ar he
cunardian of the child shall be entitled 10 the assistance of a legal counsel of their choice for any offence vndes i

Act: Provided that if the family or the guardian of the child are unable to afford 4 legal counsel, the Lepal Services
Authority shall provide a lawyes 10 them.
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reporting of offences and recording of the child’s statement. These are given in detail in Sections
19-26 of the Act.

The|child-friendly procedures during the trial are to be followed by the Special Courts set up
- under Section 28(1) to try offences under the Act. They aim to ensure that the child is protected

from intimidation, whether intentional or not. All legal tepresentatives, whether representing the

accused or the child, must be aware of these provisions. Given the particular vulnerabilities of
children, additional measures should also be made avaﬂablc and utilised even in normal
circymstances. The child-friendly trial provisions are detailed in Section 33 — 38 of the Act.

1.3 Services that may be provided by Legal Aid Authorities:

i) Lég[ B@mfm!atzbd

The abused child should be provided with such care and protection as required by law. Any such
actidn shall be in accordanc; with the procedures established by the State Legal Services

A:jotity and the National Legal Services Authority. The Form for Application for Legal
'S

ces should be provided to the child by the polit;e at the time of making the report unc_lcf

Section 19(1). i e
i) Lepal Counselling

Coniiplainants in need of legal 4id/ assistance/ advice in cases of violations of child rights may
seek aid/ assistance from the Legal Aid Cell so that the child is able to testify in court without

.feaz. :
iii) Liegal Advice

-~ Thel|Cell éhall render such aid/ assistance/ a&vice to the complsmmt as well as send its legal
.-o;;inioh' in such cases to the concerned govt. authorities for suitable action. Govemnicntal and
Nor Govemmcntal Orgmauons Civil Society Orgamsauons, voluntnty organisations, patents,
relatives, concerned friends and members of the publxc may, on behalf of the child in need of
care & protection, approach the Cell and receive 1ega] ad_vxce regarding the legal rghts of the
child and the means for accessing those rights. The Cell will p;pavide requisite information and
advi‘l:c to the concerned persons regarding the legal options available for protecting the interests
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th'e;}&ct are: optlnused, thc fe:llowlg guidance should be kcpt in rnmd by legal reprcsenmuvcs of 2

a who has been a vxmot:ﬁpﬁencc under the ﬁct

"“’ “ xg;»,, :

4

21| Befotc trial

K 'i) i El..m cases for an as m a8 posslblc and avoid ad;oumpxents Iti 1s in the interest of thc

: child that the tral is conduded as quickly as possible. Pmlongmg the ]udmal process will

ii) | Ensure that commumcatwn with: the chﬂd is in an, ohndemtandablc lnnguage and b
: nanper: The mz]onty DE young witnesses expetience commnmmﬂon dlﬂiculncs wh:le
| g  vidence, often becausc questioning is developmehtnlly or otherwise mappropnate e
B 'n child gives evidmm,iry having 2 conversation. Wlﬂl him outside the Court 0 that

| you ‘have.an idea abauthls/hct oo:mnummuon abilities md‘}mncenmnon span.”

|
- ]f _ & 1 to! attendéaﬂytpn ﬁiednyaf
eri ta' see faclhuw I .gll! also aﬂow hmi lao cxptws ifn mfonfned view d)out specml.l_
.,.§--*= BT |

1
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vii) Request that the child sees or can be briefed on his/her statement for the Prasgrose o

memory-refreshing before trial

viii) Consider the witness’s access to the building and suitability of v raiting areas: Where
it 15 ditficult to segregate young witnesses from defendants within and around the inlding

consider standby arrangements or the use of remote live links.

P22 At trial

i) Children have the right to be heard in any judicial and administrative procecding:
affecting them. They must be given a reasonable opportunity to express their viow- o7
matters affecting him and these must be taken into account. He should also be all we | &

provide mitial and further information, views or evidence durin g the proceedings.

ii) Children have the right to information about the case in which they are invalecid,
mncluding information on the progress and outcome of that case, unless the lawyer considers
that 1t would be contrary to the welfare and best interests of the child. Tt would be best it the
lawyer coordinates with other persons or agcncic;.s concerned with the child’s welfare, such as
the support person, so that this :inform;adon is conveyed in the most effective manner.
Victims should receive the mosi appropdiate information on the proceedings from all their
representatives, and the assistance of a support person appointed under Rule 4(7) most often

constitutes the hest practice in ensuring that full information is conveyed to the victim.

Such information would include:
(@) Charges brought apainst the accused or, if none, the stay of the proceedings against hing,

(b} The progress and results of the investigation;

(c) The progress of the case;

(d) The status of the z2ccused, inclhading his/her bail, temporary release, parole or paidon,
escape, absconding from justice or death;

{e} The availahle evidence;

(f) The child’s role in the proceedings;

{2) "Lhe child’s sight to express their views and concens in relation to the proceedings:

(h) The scheduling of the case;
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" @ Al decisions, or, at least; those decisions affecting their inferests;

' () ’I‘hen right to chal{,egge or@ppeal decisions and the m ) i oF sigh ; . 2k
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i) E]Ensute ahead of time that equipment is workmg reoo

‘w,amemﬂllglcsmllmtpmﬁtﬂiemmmmsee the_':""" da
i':rmmgw:tnesslsmthelme&nktoomtomdmcks
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H thﬂtthcyn:e able to see,a]l afﬁle questioner’s face. e
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‘ @; l-u.i/hu: family, _phwmm role. -:;;_.' Z'




the child’s lawyer is entrusted with the task of ensuring that the child’s interest 1s provected.
Thus, his/her role extends (o representing the child, l'meing uncover the nature and coicu! of
abuse, identifying responsible parties and scawring damages to compensate the victun and

facihitate the healing pracess.

In addition to this, the legal mid or private lawyer should also be able to build a pood tapport with
the Special Public Pr secutor, as this would ensure that all concerns in respect of the lald are

rassed before the Court in the course of the tral,

1} The lawyer must provide independent representation and advice to the child

i) The lawyer has a duty to put before the Court the views of the child, but shoald o
require the child o express a view if he does not want to do so. However, the favwyer
shall not be required to put before the Court any views exptessed to him in confidence.

m) Where 2 lawyer has been appointed (o represent a number of children, some of whom
are able 1o provide a view as to representation and some of whom are unable te: do se.
the lawyer must be alert to the possibility of conflict. In some cases the lawyer may be
obliged to seek separate tepresentation for one of mote of the children.

v} Adequate representation and the tght to be represented independently from the parents
should be guaranteed, especially in proceedings where the parents, members of the fanuly
or caregivers are the alleged offenders.

v) Where a conflict arises between a child’s views and information relevant to the wellare
and best interests of the child, the lawyer should:

a) discuss rhe issues and the lawyer’s obligations with the child:

b) attempt to resolve the conflict with the child; and

¢} advise the Court of the lawyer’s position and, in the case where the lawyer 15
unable to resolve the conflict and as a matter of professional judgement can

advocate only the child’s views, invite the Coutt to appoint another lawyer.

3.1 The lawyer shali represent the child in accordance with the child’s welfare and best
mnteresis.

Where a child is:

1) by virtue of his/her age, maturity or disabﬂjty, unable to CXPress a view:; or

i} able 1o ex press a view but his/her age, maturity or dis:{bﬂily are such that any view should be

treated with caution: or

i) unable or unwilling 1o CXpress a view of in any way guide representation,
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R snjch cases, the lawyer may be guided by the following gencral gl.udance ey
) TL-:: older the child, the moré weightage should be given to the chﬂas instructions. The
younger the child, the more representation shall be in accordancc with the child’s welfare and
Lo t interests.
i) The lawyer has a duty to see that all factors that impact on the child’s welfare and best
interests are put before the Court. '
iii) In determining what best serves the child’s welfare and best interests, the lawyer must take
into account the principle that decisions affecting the child should be made and implemented
within a timeframe that is appropriate to the child’s sense of time.

jv) The lzf\wyer must meet with the child he is appointed to represent, unless there are exceptional

circumstances to prevent this. The timing and venue for such meeting and any further
eetings should be at the discretion of the lawyer. However, the lawyer shall meet with the
ild at a ime which ensures that the child’s views are up to date at the time of the hearing so
t they can be taken into account by the Court. _
v) As a general rule, the lawyer shall act in terms of the chiid’si.hstrugﬁons, conveying them to
e Court by direct evidence if possible, call sucﬁ witnesses as are required to carry out those
xqstrucuons and examine and cross-examine and make submlsmons on behalf of the child.
vi) The Act provides under Section 33(8) that the Special Couiet may award compensation to the
ild. The lawyer should ensure that the child and his/ her fz.m:.ly are aware of this, and
ould make the. appropriate applications for interim and ﬁnal compensation as prowded :
der Rule 7. £

A

-evidence where appropuate (other than any Cou.rt's wntness), for exa.mplc, from
ological and/or medical professionals and teachets; :
sure the lawyer does not give evidence himself or he.:selﬁ .

s-examine to ensure all relevant issues are fully explored; and

e submissions on behalf of the child.
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3.3 |After the conclusion of the trial

i) The/lawyer.should communicate and explain the given dccisioni or judgment to thechild in a
se ddapted to the child’s level of understanding. He should g!ivc: the necessary
:uon on posslble measures that could be taken, such- as appeal or other mechanisms

a dedision has not been enforccd the child should be mfm:med through his/ her lawyet
ilable remedies cither through non-judicial mechanisms or access to ;usm:e

iif) The c.h]lds ]awyer guardian or leg-a] representative should takc all necessary steps to claim-

_obmpensauan for the child. Rule 7(6) provides that nothing sha]l prevent a chl.ld or his/her

patl:nt ot guardian or any other person in whom the child has trust and conﬁdence from
subunttlng an application for sednng relief under any other qzles or scheme of the Central
Gam:nmmt ot State Government. Thus, if there is any adqunai sdu:ne for compcnsauon, '

the cluld s lawyer should inform the child of this and seek mstrucuons on how to proceed

Lo

kums Under these clra.tmstanccs 2 child can be a pqor wm:ess, and the process- of
ig tmg the criminal ]usucc sysnun can compound a cluld’s tmuma. ‘The POCSO: Act, 2012

Frendly Courtrooms and Waiting Areas ~~ ~ |~ R

find the courtroom experience mtumdaung and tb:,s mumxdanon can cteate stress

b

for a number of child-friendly procedures to be followed in the Special' Cout. In.'
totlns,sornemeasurea mnbeoutmplmmtheSpcaalCounmensurethatthcchﬂd:

is ﬁqt avercombe by the circumstances. However, the rights of the accused, fo cxa.mplc that of. 3

crosa-mnumuon of the chlld, must be protected while bahnmdl agamst the nghts and needs of

Some| of the ways to ensure the child’s comfott is thsu: screens m:e penmantly in place in the

- Spedial Courts for the witness stnnds for the children. Addmona]ly thc child-ﬁ:mdly cotirtrooms

can be equipped with closed circuit television capabilities, whaclp a.llow the child to tcstlfy ina Eh

separate room from the accused. Special waiting rooms shoulﬂ be. prondcd within the court
ajses to allow the families to whait in privacy throughout the court proceedmgs
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'iquvemmt of a parent, family friend or other dose’ person, makes it cxtremc.ly difficult for

Chaptet 9

"+ Guide to Mandatory Reporting'

school personnel. Failure to :cport a spsplaon of chlld abuse is i offence under the Act. The

legislation makes it c:lea.r r.ha: the rqaortmg obhgaUOn emsts' whethc.r rhe information was

Similady, school personnel, doctors and other professionials may, in the course of delivering

s, receive information which causes them to suspect that 2 child has been scxua.lly abused.
possible that the mfonnauon obtained includes the 1dem1ty of the perpetrator The alleged
perpetrator may be a person who is unknown to the reporter of the offence, but the suspicion
could also involve a colleague, co-worker, friend or other- assocmte The obligation to report is

tncted by any pre- -condition that the comphlaint be ﬁ:st' reported within the respective

deps ments, services or agencies, even if the petpetrator is alleged to be an employee of that .

instit t:on, sérvice or agency. Thus, a pc:son who has knowledge that an offence has been
itted under the child can directly report it to the police or magistrate. - "

The purpose of reporting is.to idmtify children suspected to bi: victims of scxual.abuse and to

. preveat them from coming to further harm. Without detection, 1 repomng and i mte.tvcnuon these

dren may remain victims for the rest of their lives, carrying d:c scats of the abuse throughout

' _ dmr lives and even, in some mses, repeatmg the pattem of abusc w1th their own chxldrcn _

ver, the n:itu:e of sexué_l abuse, the shame tha't eh child victim feels and the possible
(.:;lx;o come forward to report sexual abuse. This is why the law provides for mandatory

p]aang the responsibility to report not on the child but on 2 surrounding adult who

may be in a better position to help.
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2. Obligation to inform the child

The Act does not lay down that a mandatory reporter has the obligation to inform the child and/
or his/her parents or guardian about his/her duty to report. However, it is good practice to let

them know that this will need to be done.

For example, where a doctor is confronted with a situation where a child brought into his/her
carc 1s cxhibitjng symptoms of child sexual abuse, he should inform the child and/or hus/ her
carcgiver that he has a legal duty to report the abuse. This will help establish an open relationship
and minimize the child’s feelings of betrayal if a report needs to be made. When possible,
discuss the need to make a child abuse report with the family. However, be aware that there are
certain situations where if the family is warned about the assessment process, the child mlay be at

nsk for further abuse, or the family may leave with the child.

3. What to Report?

Explain, as well as you can, what happened or is happening to the child. Describe the natuse of
the abuse or neglect and the involved parties. Be as specific as possible. Be prepared to give the
name, address, and télephone number of the child and also the name of the parent or caretaker if
known. Even if you do not know all of this information, report what you do know. Tell all you

know abourt the situartion,.

However, the reporter is not expected to investigate the matter, know the legal definitions of
child abuse and neglect, or even know the name of the perpetrator. This should be left to the

police and other i.nvestjgative agencies.

A report of sexual abuse should contain the following information, if it is known:

A,

) The names and home address of the child and the child’s parents or other persons ‘\),_

believed to be responsible for the child’s care. =
1) The child’s present whereabouts.

i) The chdd’s age.

iv) The nature and extent of the child’s injuries, including any evidence of previous injuries.
v) The name, age, and condition of other children in the same household.

vi) Any other information that you believe may be helpful in establishing the cause of the

abuse to the child.
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\11':) The identity of the person or persons responsible for the abuse or neglect to the child, if

g et

| 'qui)You: name and address.

*"‘“’\4 Sanctions

4.1 ailm:e to Report Child Abuse .

The POCSO Act, 2012 provides under Section 21(1) that snyipci'sbn, who fails to report the
ission of an offence or who fails to record such offcnoe shall be punished with

,' sonment of elther descuptlon which may extend to six months or with fine or with both.

poﬂing False Information

CSO Act, 2012 makcs it an offence to report false mformauon, when such report is
othet than in good faith. Tt states that any person, who makes false complaint or provides
fa]sc mformanon against any person, in respect of an offence co:mmtted under sections 3, 5, 7
and ection 9, solely with the mlmtton to humiliate, extort ot fhxmten ot defame him, shall be
ished with i imprisonment for a te:m which may extend to su: months or with fine or with

both thre such information is ptmnded against a child, . the | pumshment may mtmd to one




