’ Chapter 7
i Child Development Experts

Child development refers to the various stages of physical, sodal, and psychological growt':
that from birth through young adulthood. A child who has been the victim of 4 sexiul
offa:rce is likely to have been severely traumatised, both mentally as well as physically. A clitld
development expert is therefore a person who is trained to work with children with physical or

mental disabilities, to evaluate such a child's mental and physical development in the conrext ~f

that child’s experience, and to accordingly facilitate communication with the child.

1. Lagal Provisions:

As the definitions in the rules farmed under the POCSO Act, 2012, Rule 2(c) states:

‘Ez#rt: " means a person trained in mental bealth, medicine, child development or other related dirrpiize, win.

may be required fo facilitate communication with a child whose ability 1o mm bas been ajfected by
trauma, disability or any other vulnerability. ‘ol

26(3) states, “Yhe Magistrate or the police officer, as the case may be, may, in the case of @ chits Sy,
vtal or physical disabilsty, seek the assistance of a special educator or any person familiar with-she mansn:: v

o of the child or an expert in :bdﬁdd &m’q:mqua@ﬁm, experience and on paymens of

such foes as may be prescribed, to record the statement of the child

| _
Sectipn 38(2) states, §f a child bas a mental or physical disabilisy, the Special Cours may take the assision:s
of a special educator or amy person familiar with the manner of communication gfnbu.bﬂdofm expert i ot
Jfield, having such qualifications, experience and on pgmmt‘ of such fees as may be pt'g;rsrfbsd to record th: cvilinze
of the child” :

‘Thus, the Act envisages a role for child development experts at the stage of taking evidence it

Rulj 3 provides for the engagement of various experts, including child development expe:ts, for
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.the pl\tposu; of the Act. It specifies the qualifications and experience of thejexperts engaged for

facilitating communication with the child, stating that such an expert shall' be q'ualiﬁcd in thw

relevant discipline from a mcogmzed University or an institution recognized by the
Rehabilitation Council of India. |

The =1T.d'mbi]itadon Council of India runs-programmes in various aspects of child development,
iny working with physically and mentally disabled children: It also recognises. courses run

by other universities in these dlsclplmes

-

Rule 3(6) pgovides that payment for the services of an expert shall be madc by the State
Govemnment from the Fund nnmmned under section 61 of the Juvenile Justice Act, 2000, or
Book Joies Tuiude placed st the disposal of the DCPU, at the rates determiined by themilt is thus
for each DCPU to fix the rates payable to experts in various disci_é]ines‘ However, it is suggésfed
MT; rates be fixed at the level'of the State to provide for administrative consistency.

’Ihe‘

is also mbekeptinmdwhﬂccngagmgdxem of an e.::pu-t:

i) Any preference expressed by the‘child as to the Igchdcr' of the cxpctt‘,'f‘may be taken into

communication with thedlild Rule 3(7).
|

in accnndanae with section 282 ofthe Code ofCummal ProcedutT, 1973 R.uln 3{8)

_ iiJ)InptpcmdlngSmdus@cuoufi‘B,:ms Eo:d:eSpemlCouctmmsumdaatthc:c:snooonﬂm”

of in mtmmgagmgapaﬂmh:npmtopmﬂdemmund&theAct—MS(Q) 2 3

A ._:.‘_...

iv)Anyexpcttappommdmduﬂle'pmmons oEthcA.ctormmhM'beboundbythcmlca

of confidentiality, as described under section 127 read with sect:pn 126 of :he Indian Evidence

Act, 872 - Rule 3(10). |

e prT—— “ EERTAE : TR v TR PR et TATTEWY

uan,mdwhmnmry;mmcﬂzmmmchpmmmqbcmgagedmorduto

| interpreter, tramlator;Spenil educator, expert, or pmo'r:famﬂ.mr with: the manner of - :
. ofdnchﬂdmgs,gndmpmwdesmmfoxtthu:posesofdmhctshaﬂbe-_ :

mmpamﬂl and shell disclose any real or pe:cuveq oanﬂ;lr.t Ofmtctest. He shali;"‘_

render a complete and accm.ate mbqpremnon or t:mshuon wuh?ut any addmons or |omlssxons )

\
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2. Gt;:nera] Comments:

The |dynamics of child sexual abuse are such that often, children rarely disclose sexual abuse
immediately after the event. Moreover, disclosure tends to be a proca#a rather than 2 single
epi and is often initiated following 2 physical complaint or a change in behaviour.

In such 2 situation, when the child finally discloses abuse, and 2 report is filed under the POCSO
Act,| 2012 more information will have to be gathered so that the child’s statement may be
reoolded, |

Information so obtained will become part of the evidence.

However, given the experience that the child has gone through, he is likely to be mentally
traurnatised and possibly physically affected by the abuse. Very often, law enforcement officers
interyiew children with adult interrogation techniques and without an understanding of child
langTagv: or child development. This compromises the ‘quality of evidence gathered from the
child, and consequently, the quality of the investigation and trial that are based on this evidence.

The interviewing of such a child to gather evidence thus demands an understanding of a range of
topics, such as the process of disclosure and child-centred developmentally-sensitive interviewing
methods, including language and concept formation. A child development expert may therefore
hzvli' to be involved in the management of this process. The need for 2 professional with
spedialized training is identified because interviewing young children in the scope of an
investigation is a skill that requires knowledge of child development, an understanding of the
psychological impact sexual abuse has on children, and an understanding of police investigative

‘proc €s.

Such 2 person must have knowledge of the dynamics and the consequences of child sexual
ahnilc, an sability to establish rapport with children and adolescents, and a capacity to maintain

objerti ity in the assessment process. In thc case of a chﬂd who was d:sabled/ physically
han capped prior to the abuse, the apcrt would also necd to have spmahsed knowiedg:

~ - working with cliildrexs with that particular type of disability, e.g visual impairment, etc.




Chapter 8
Legal Representatives

1. Free Legal Aid

Under Seciion 12(c) of the Legal Services Authorities Act, 1987, every child who has o file o
defend a case shall be entitled to lepal services under this Act. The POCSO Act, 2012 el

the nght o free legal aid under Section 40, providing that the child or his/her fanuly <hai o
entiled 10 a legal counsel of their choice, and that where they are unable 1o afford such oupad,

they shall be entitled o recetve one from the Legal Services Authority”.

In every District, a District Legal Services Authority has been consturted (o implement the [egal
Services Programmes in the District. The District Legal Services Authority 1s usually sitoa e
the District Courts Complex in every Distrct and chaired by the District Judge of the respec

district.
1.1 Public Prosccutor

The Proteciion of Children from Sexual Offences Act, 2012 pfpvidm, under Section 32:

32. (1) The State Covernment shall, {;;:'nlnz;}?mzm in the Official Gagelte, appoint a Specal Puble: Prosecutor
[for every Special Couri Jor conducting cases only under the provisions of this Adt.

(2) A person shall be elivible 1o be appointed as a Spedal Public Prosecutor under subsection (1) onfy if he bad
been in practice for nol less than seien years as an advocate.

(3) Eaery person appornted as « Special Public Prosecutor under this section shall be deemed to be o Public
Prosecutor within the meaning of tlawse (n) of sectton 2 of the Code of Criminal Procedure, 1973 and pravision of

that Code shatl have effec accordingly.

1.2. Child-friendly procedures

The Act provides for child-friendly pre-tral and trial procedures to minimise the travma [elr by
child vicums and 1o eliminaie the possibility of revictimisation at the time of tral. The huld

friendly pre-trial procedures cast duties on the police and are to be implemented at the ume of

“ection 400 Subject 1o the provisa (o seetion 301 of the Code of Criminal Procedure, 1973 the lanuly or ihe
guardian of the child shall be entitled to the assistance of a legal counsel of their choice for any offence vndes th
Act: Provided that of the family or the guardian of the child ace unable to afford a legal connsel, the Legal Services
Aunthonty shall provide a lawyer 1o them.
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reporting of offences and recording of the child’s statement. These are given in detail in Sections
9-26 of the Act.

'Iheichiid-&icndly procedures during the tral are to be followed by the Special Courts set up
- unddl.'r Section 28(1) to try offences under the Act. They aim to ensure that the child is protected
from intimidation, whether intentional or not. All legal representatives, whether representing the
used or the child, must be aware of these provisions. Given the particular vulnerabilities of
children, additional measures should also be made available and utilised even in normal
qrul.mstanccs The child-friendly trial provisions are detailed in Section 33 — 38 of the Act.

13 %ervices that may be provided by Legal Aid Authorities:

QLJ;MB&M&

The labused child should be provided with such care and protection as required by law. Any such
actidn shall be in accordance with the procedures established by the State Legal Services
Authority and the National Legal Services Authority. The Form for Application for Legal
Services should be provided to the child by the police at the time of making the report under
Sécﬂi.on 19(1). . » |

ii) Legal Counselling
Complainants in need of legal aid/ assistance/ advice in cases of violations of child rights may
see aid/ assistance from the Legal Aid Cell so that the child is able to testify in court without
fear - ¥
T
|
i) L

vTheCdi shall render such aid/ assistance/ advzce to the complainant as well as send its legal

.-opnlxmmathmmd:emdgovtm&mmfmmnﬂcamemmmmlmd

Ncm| Govemmental Organisations, Civil SoactyO:gmmtlons, voluntaty organisations, parents,

relatives, concerned friends and members of the pubhc may, on behalf of the child in nced of
care| & protection, approach the Cell and receive legal advice regarding the legal rights of the
chl:lﬁl and the means for accessing those rights. The Cell will p::cmdc requisite information and
advice to the concerned persons tegarding the legal options available for protecting the interests
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the Act are optimised, the following guidance should be kept in mind by legal representatives of
_ who has been a W‘gmpﬁmcc under the-Act: ,‘5,.:,..‘ & el
L1 : i '
21| -Before trial

) ll.aatcam foranasaoonuposalbkmdavmdad}oum;nenu. It:smﬂxcmtu:estofﬂlc

_dﬂdﬂmtd:ctnalzscondudedasqmddyaspossibla Ptolongmgdmmdmalprocessmﬁ

only cause more m&\ﬂi&dﬂd 4 i
ii) - that communication with the child is in an. $udeutandablc language and
i The majority of young witnesses experience communication difficulties whilc

vi mdeﬂce, often because questioning is devdopmeunlly or otherwise mappropmtc. =

! ‘e child gives evldmm,-try having a2 conversation ‘with him outside the Court so that
" | you have:an idea about his /hes communication abilities ancﬁpancmtmﬂon span.
: n 10 e |
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vii) Request that the child sees or can be briefed on his/her statement for the puigss o

memory-refreshing before trial

viii) Consider the witness’s access to the building and suitability of waiting areas: Where
it is difficult (0 segregate young witnesses from defendants within and around the buidding

consider standby arrangements or the use of remote live links.

P At (rial

i) Children have the right to be h:ard in any judicial and administrative proceeding:
affecting them. They must be given a reasonable opportunity to express their vic oo W7
matters affecting him and these must be taken into account. He should also be alli we t &

provide mitial and further information, views or evidence during the proceedings.

i) Children have the right to information about the case in which they are invalecd,
including mmformation on the progress and outcome of that case, unless the lawyer considers
thar 11t would be contrary to the welfare and best interests of the child. Tt would be hesi i the
lawyer coordinates with other persons or agcncic;.s concerned with the child’s welfare, such as
the support person, so that this isafo@ﬁon is conveyed in the most effective manner.
Vicums should receive the most approprate information on the proceedings from all thei
representatives, and the assistance of a support person appointed under Rule 4(7) most ofien

cofistitutes the best practice in ensuring that full information 1s conveyed to the victim.

Such information would inclade:

(a) Charges brought apainst the accused or, if none, the stay of the proceedings against b,

(b) The progress and results of the investigation;

(¢) The progress of the case;

(d) The status of the 2ccused, including his/her bail, temporary release, parole or paidon
escape, absconding from justice or death;

(¢) The available evidence;

(f) The child’s role: i the proceedings;

(2) "The child’s right to express their views and concerns in relation to the proceedings:

(h) The scheduling of the case;



® i) All dedsions, or, atlens't.thoscdecisionsaffecﬁng&:dxh&:msté-
| Their right to challenge or appesl decisions and the mo .1" gfwjﬁpml, 2
The status of oonwcted oﬁ'mdgs am:l the enfpzcement cbf thm sentence, including their

iii) fmmte ahead of time that equipment is wotltmg tccopdmg-a caqbeplayd:d and that"? "
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the child’s lavwyer 15 entrusted with the task of cnsuring that the child’s miterest 16 profected.
Thus, his/her role extends (o representing the child, helping uncover the nature and cxient of
abuse, identifying responsible parties and securing damages to compensate the vicnm and

facilitate the healing process.

In additon to ths, the legal aid or private lawyer should also be able to build a good rappors wath
the Special Public Prosecutor, as this would ensure that all concerns in respect of the  hild are

ratsed before the Court in the course of the tmal.

1) The lawyer must provide independent representation and advice to the child.

1) The lawyer has a duty to put before the Court the views of the child, but should ne
require the child (o express a view if he does not want to do so. However, the Lowyer
shall not be required 1o put before the Court any views expressed (o him in conlidence

) Where a lawyer has been appointed to represent a2 number of children, some of whons
are able to provide a view as to representation and some of whom are unable 1o do s
the lawyer must be alert to the possibility of conflict. In some cases the lawyer may be
obliged to seek separate representation for one of more of the children.

iv) Adequate representarion and the rght to be represented independently from the parenis
should be guaranteed, especially in proceedings where the parents, members of the fanuly
or careprvers are the alleged offenders.

v) Where a contlict anises between a child’s views and information relevant to the wellare
and best mterests of the child, the lawyer should:

a) discuss the issues and the lawyer’s obligations with the child;

b) atiempl to resolve the conflict with the child; and

¢) advise the Court of the lawyer’s position and, in the case where the lawyer 1s
anable to resolve the conflict and as a matter of professional judgement can

advocate only the child’s views, mvite the Court to appoint another lawyer.

3.1 The lawyer shall represent the child in accordance with the child’s welfare and best
interests.

Where a child is:

1) by virtue of his/her age, maturity or disability, unable to express a view: or

i) able 1o express a view but his/her age, maturity or disability are such that any view should be

treated with caution; or

ut) unable or unwilling 1o express a view or in any way guide representation,
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In Sl.'llch cases, the lawyer may be guided by the following general guidance:
i) 'I'he older the child, the moré weightage should be given to the child's instructions. The
younger the child, the more representation shall be in accordance with the child’s welfare and
o b/i:st interests.

i) The lawyer has a duty to see that all factors that impact on the child’s welfare and best
initl:tests are put befqre the Court. : )

iii) In determining what best serves the child’s welfare and best interests, the lawyer must take
i:lto account the principle that decisions affecting the child should be made and implemented
w)ﬁthin a timeframe that is appropriate to the child’s sense of time.

iv) The lawyer must meet with the child he is appointed to represent, unless there are exceptional

ircumstances to prevent this. The timing and venue for such meeting and any further

nTeel:ings should be at the discretion of the lawyer. However, the lawyer shall meet with the

child at a ime which ensutes that the child’s views are up to date at the time of the hearing so
t they can be taken into account by the Court.

v) A‘Fagenemlmle,thelnwyetshallactintmnsofthedﬁid’sinstmcﬁons conveying them to

d}c Court by direct evidence if possible, call such witnesses as are required to Gasky out those
strucuons and examine and cross-examine and make submissions on behalf of the child.

vi) The Act provides under Section 33(8) that the Special Court! may award compensation to the
c?dd'lhelzwyershouidmsutethatthechﬁdandhls/he:ﬁmﬁyzreamofthls and

ould make the approprate applications for interim and ﬁ.na.'l compensation as provided
der Rule 7.

4

3.2 | Atahearing, the lawyer should:

i) mﬂfyallrclcvmussueswb&chneedtobedctunnncdm:cga:dmthcchﬂdswdfarcand
t interests; '

ij) Epsmemmcmmmmenmuymfommmmdemtm:hewd&:eandbm |
u:lm:estsefﬁicdldd,mdudmgthcwewsofd:cchﬁd,soﬂnranmfonneddeamoamnbe

( i) if‘mdmcc where appmpnate (other than any Couzt’s mmess), for example, from
psychological and/or medical professionals and teachets;
iv) Ensure the lawyer does not give evidence himself or herself
v) Cross-examine to ensure all relevant issues are fully explored; and
vi) Make submissions on behalf of the child.



33 After the conclusion of the trial

i) The lawyer should commulnicate and explain the given dedision or judgment to the child in 2
lah'q.ugc ddapted to the child’s level of understanding. He should give the necessary
mchntIOn on possible measures that could be mkcn, such as appeal or other mechanisms
for Fom.plamts as well as compensation.

if) Whtnadwmnhzsnot been enforced, d:cchlldshwldbemfonnedthroughhls/herlawyet
of remedies cither through non-judicial mechanisms or access to justice.

¢ child’s jawycr guardian or legal representative should take all necessary steps to claim

ensatlon for the child. Rule 7(6) provides that nothing shall preveat a child or his/her

_' nt or guardian or any other person in whom the child has trust and confidence from

snhL:m:mg an application for seeking relief under any other tulcs or 'scheme of the Central

torStathovmmx.'Ihus,lfdmtclsmynddmomlschmc for compensation,
the|child’s lawyer should inform the child of this and seek instructions on how to proceed

1)

Friendly Courtrooms and Waiting Areas : : Sy
ildren find the courtroom experience intimidating and this intimidation can create stress
victims. Under these circumstances, a child can be a poor witness, and the process of
‘the criminal justice system can compound a child’s trauma. The POCSO Act, 2012
provides for a number of child-friendly procedures to be followed in the Special Court. In

 2ddifion to this, some measures can be out in place in the Special Court to ensure that the child

is not overcome by the circumstances. Howwu.thcdghuofﬁ:cmmsed,ﬁommplcﬁmtof
::otﬁmmmnofﬂmchﬂd,munbrpmmadwhﬂehahnmdagumtﬂmnghts and needs of

Sotne, of the ways to ensure the child’s comfort is tiuu screens a.rc pMﬂy in place in the *

Spui Courts for the witness stands for the children. Additionally, the child-friendly courtrooms
equipped with closed ciccuit television capabilities, which allow the child to tcsnfyma
mom&omﬂaeacaued.ﬁpcmlw&ngmshouldbcpmudedmﬂunthcmmt

p:emllﬁestoal.lowthcfannhes to wait in privacy throughout the court proceedings.

7 |
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| Chapter 9

i
Guide to Mandatory Reporting

B “""Secupn 21(1) of the POCSO Act, 2012 requn’cs mandatory reporting of cases of child sexual

abuse to the law enforcement authorities, and applies to everyone including parents, doctors and
school personnel. Failure to rcport a spsp;uon of child abuse i is an offence under the Act. The
legislation makes it clear thas the reportmg obligation exists whethc:: he information was
acquired through the dlschatgc of professional duties or within'a conﬁmml relationship. Any
pnvate person who fails to rcpor:t suspected child abuse, hﬂvmg acqul.red the information in the

ad o R S S

of his or her professzona] responsibﬂmcs, commits a summary conviction offence.
|

Wy, school personnel, doctors and other professionals may, in the course of delivering
sexvices, receive information which causes them to suspect that a child has been sexzually abused.
I?:Lossible that the information obtained includes the identity of the perpetrator. The alleged
pap'tmtor may be a pexs‘on who is unknown to the reporter of the offence, but the suspicion
could also involve a colleague, co-worker, friend or other associate. The obligation to report is
unrestricted by any pre-condmom that the complaint be ﬁxstn reported within the respective

ents, services or agencies, even if the perpetrator is alleged to be an employee of that .

institution, sérvice or agency. Thus, 2 pctsou who has knowledge that an offence has been
comitted under the child can directly report it to the police or magistrate. -

L Why teport?
Thckm:pmeof:epomumx&nﬂfychﬂdmmspecwiwbcmofsmﬂabuscmdm

. mt them from coming to further harm. Without detection, reporting and intervention, these

ren may remain victims for 'tl‘zc rest of their lives, carrying the scars of the abuse throughout

' ﬂ:.‘tl:i:J'livesmdcvm,h some cases, repeating the pattern of abuse with their own children.

. However, the natre of sexual gbuse, the shame that eh child victim feels and the possible
involvement of a parent, family friend or other dose person, makes it extremely difficult for

children to come forward to report sexual abuse. This is why the law provides for mandatory

mpt:g‘ placing the responsibility to report not on the child but on a surrounding adult who
s _

y be in 2 better position to help.
|

i
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2. Obligation to inform the child

The Act does not lay down that a mandatory reporter has the obligation to inform the child and/
or his/her parents or guardian about his/her duty to report. However, it is good practice ro let

them know that this will need o be done.

FFor example, where a doctor is confronted with a situation where a child brought into his/her
carc 1s cxhibiing symptoms of child sexual abuse, he should inform the child and/or lus/her
caregiver that he has a legal duty to report the abuse. This will help establish an open relationship
and minimize the child’s feelings of betrayal if a report needs to be made. When possible.
discuss the need to make a child abuse report with the family. However, be aware that there are
certain situations where if the family 1s warned about the assessment process, the child may be at

risk for further abuse, or the family may leave with the child.

3. What to Report?

Explain, as well as you can, what happened or is happening to the child. Describe the natute of
the abuse or neglect and the involved parties. Be as specific as possible. Be prepared to give the
name, address, and telephone number of the child and also the name of the parent or caretaker if
known. Even if you do not know all of this information, report what you do know. Tell all you

know about the situation.

However, the reporter is not expected to investigate the matter, know the legal definitons of
child abuse and neglect, or even know the name of the perpetrator. This should be left to the

police and other investigative agencies.

A report of sexual abuse should contain the following information, if it is known:

1)) The names and home address of the child and the child’s parents or other persons ‘),_

believed to be responsible for the child’s care.
i) The child’s present whereabouts.
) The child’s age.
1iv) The nature and extent of the child’s injuries, including any evidence of previous injuries.
v) The name, age, and condition of other children in the same household.
vi) Any other information that you believe may be helpful in establishing the cause of the
abuse to the child.
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111'.1) The identity of the person or persons responsible for the abuse or neglect to the child, if

h'lown A %2, L ey “W i.ai.
viif) Your name and address. <l
w*‘*’?. Sanctions
4.1 Failuse to Report Child Abuse.

The POCSO Act, 2012 provides under Section 21(1) that any person, who fails to report the
mofmof&nctmwhofailstorecordsucholﬂ'moeshallbepunishedwith

ent of either description which may extend to six months or with fine or with both.

4.2 szpomng False Information
The POCSO Act, 2012 makes it 2n offence to report false information, when such report is
made other than in good faith. It states that any person, who makes false complaint or provides
false information against any person, in respect of an offence comm:tted under sections 3, 5, 7
. incha:'mﬂ9,soldyWithdlﬂin@ﬁmtohumiﬁzt:,extortorthmtenorde&mchim,shaﬂbe
4 punished with imprisonment for a term which may extend to six months or with fine or with
both; Where such information is provided against a child, .the|punishment may extend to one
yeat




