No. Per(AP-B)B(19)-6/2010-Vol.l
Government of Himachal Pradesh
Department of Personnel

Appointment-|
Dated Shimla—171002,g{th October, 2017
From
Chief Secretary to the
Government of Himachal Pradesh
To
1. All the Administrative Secretaries to the
Government of Himachal Pradesh
2. All the Managing Directors/Secretaries/Registrars of
Boards/Corporations/Autonomous Bodies/
Government Universities in Himachal Pradesh
3. All Heads of Departments in HP
4. All the Divisional Commissioners in HP
5. All the Deputy Commissioners in HP
Subject: To sensitize/educate the officers/authorities with
regard to procedure/approach required to be followed
and adopted in the tender matters (CWP No.
910/2017-RSR Private Limited Versus State of HP &
ors.)
Sir,

In addressing you on the subject cited above, | am
directed to say that Hon'ble High Court of Himachal Pradesh, while
expressing its displeasure over the practice adopted by the respondents-
Authorities while dealing with the tender in the question, has directed to
issue necessary instructions to all the concerned to follow and adopt the
procedure/approach in the tender matters (copy of judgment dated 13-09-
2017 delivered by the Hon'ble High court is enclosed).

2. It is accordingly advised that all the officers/authorities
dealing with the tender matters may be sensitized/educated at the
appropriate level with regard to the procedure/approach required to be
followed and adopted in such matters keeping in view thé
guidelines/instructions issued by the Government from time to time.

3. The above advisory instructions of the Government
may be brought to the notice of all concerned and should also

scrupulously be followed in letter and spirit by all. In case any deviation

W .2l



20—
is noticed or brought to the notice of the concerned
Department/Government, an appropriate disciplinary action shall follow
against the defaulter(s).

4. These instructions can also be seen on the

departmental website i.e. www.himachal.nic.in/personnel.

5. Pleas acknowledge the receipt.
Yours faithfully,

\

(O.P. Bhandari

Deputy Secretary (Personnel) to the
Government of Himachal Pradesh
Tel. No. 0177-2626097

Endst.No.Per(AP-B)B(19)-6/2010-Vol.| Dated Shimla-171002,the6-10-2017
A copy is forwarded to the following for information and necessary action:

1. The Section Officer (Judicial), High Court of Himachal Pradesh,
Shimla-1 w.r.t. letter No.HHC/Judl/CWP 910/2017-A-31214 dated
18" September, 2017.

2. Sh. Romesh Verma, Ld. Additional Advocate General, Himachal
Pradesh, Shimila with the request to apprise the Hon’ble High Court of
HP accordingly on next date of hearing.

Deputy Segretary (Personnel) to the

Government of Himachal Pradesh
% % %k %k



IN THE HIGH COURT OF HIMACHAL PRADESH
SHIMLA ‘

CWP No.910 of 2017
Judgment Reserved on: 30.08.2017
Date of decision: 13.09.2017

®

RSR Private Limited ~ etitioner
Versus ) <
RS \'\ /
State of H.P. & Others ....Respondents

Coram

The Hon’ble Mr.Justice Sanjay i)?é'ﬂ‘, Acting Chief Justice.
The Hon’ble Mr.Justice Sandeen _...rma, Judge.

Whether approved for reporting" oy

For the Petitioner: ™ ijeev Bhushan, Senior Advocate

~ <{_  with Mr.Rajesh Kumar, Advocate.
¥ N\
For Respondent No '* N Mr.Romesh Verma, Additional
o Advocate General with Mr.J.K.
Verma and Mr.Kush Sharma,
I Deputy Advocate Generals.

Epr“Res%)o‘ndéxgt Nos.2 & 3: Mr.Onkar Jairath, Advocate.

(Y %§ :;
ban\\m;eé Sharma..J.

Facts, as emerged from the record, are that the

"\ Himachal Pradesh Agro Industries Limited, invited tenders for the

-

purchase of Plant Protection Equipments (A) (Foot, Hand

E vﬁ':(f‘pmpression & Knapsack, Sprayer etc.) for the Department of

"~/ Horticulture, Agriculture etc., Himachal Pradesh for the year

2017-2018 by advertising Notice Inviting Tender (for short ‘NIT’) in
Hindustan Times (Delhi Edition) on 2nd February, 2017. Pursuant

to aforesaid NIT, petitioner, who claimed itself to be authorized

! Whether the reporters of Local Papers may be allowed to see the judgement?
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manufacturer of the Plant Protection Equipments, qua which
tenders were issued/invited, submitted tender document
(Annexure P-2). As per terms and conditions contained in tender

farnf(Annexure P-3), tender was to be opened on 23td February,

2017 at 3.30 P.M.
2. As per averments contained in‘the vetition as well as
record perused by this Court, tenders. he petitioner

as well as other tenderers wer¢ ppened 1 the same day and
thereafter rates were read-over ; mounced loudly by one of
the Member of the Tenders ( :ning Committee (for short “TOC’).

A e

As per petitioner, its f@ndigr was found to be lowest amongst other
SO\
/ N

nine bidders and a. ...ch he was legitimately expecting that rate

contract in tefm.. .. ....ler Notice would be awarded to it on or

7
[
b

before 3,1'8} gy 201‘7, since, till that date, there was already
I <o
I AN
14 ;}gé“tonzt\ga operation. As per petitioner, on 237 February,

Y :
2317, multanecusly other tenders pertaining to altogether

A fferent works were also processed and opened by the same ‘TOC”,

) “who after opening the same out rightly rejected one tender for

hr® ;
. ,u‘ ¢ « .
4 e . want of earnest money, whereas, in the case of present tender, all
I\ .~ tenders were found in order and proper and as such after
16N S
N \vg;,»_ =" fconclusion of meeting, ‘TOC” apprised the petitioner that he would
: A . .
22 e . :,;3"" ) B
A 4+ be awarded tender/rate contract with respect to the present tender
i s

on or before expiry of previous tenders i.e. 31t March, 2017.
Petitioner has further alleged that respondents despite awarding

work to it, being lowest tenderer, decided to convene a meeting of



Technical Scrutiny Sub Committee (for short ‘TSSC’), having four
members including one person, who was also a Member of TOC’
i.e. respondent No.3. As per petitioner, TSSC’ was otherwise
-required to call the, present petitioner for negotlatmn and
thereafter award the rate contract, but, Comnnttcc, %}‘erred above
without associating the petitioner, who was the }owest tenderer,
convened the meeting. However, fact rémajijiS"fliatfﬂ‘i’ev(:ornmitte@,
as referred above, did not talg: té .on: with regard to
awarding of work to the petitiog}ggj pa fesxlit of which it was
compelled to file various repri;s’c;ntatinns vide Annexures P-4 to P-

.

8. Since no action, if)} was t\:\'aken by the Authorities concerned,
pursuant to afg; g ép;gsentations sent by the petitioner,
petitioner vide Rﬁn&ggrc P-9 got legal notice served upon the
respondeﬁts\caﬂmg upon them to award work fo it being the

f @ In the aforesaid background, petitioner alleging

maiaﬁdé 5ar inaction on the part of respondents in not awarding it

vork despxte its being lowest bidder approached this Court by

way of instant petition on 2nd May, 2017.

3. At this stage, it may be noticed that during the

pendency of petition, referred above, communication dated 29*"

April, 2017 (Annexure P-10) came to be issued by respondent,

: cancelling therein tenders in question (Annexure R-2/C annexed

with application filed under Order 6 Rule 17 of the Code of Civil
Procedure for amendment filed by the writ petitioner). Pursuant to

aforesaid development, petitioner sought permission of this Court

5
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to amend writ petition, which was allowed and by way of amended
pe.ition, petitioner, apart from other reliefs, also prayed for
quashing communication dated 29t Aprﬂ, 2017 {Annexure P-10).

4. Mr.Sanjeev, Bhushan, learned Senior Counsel
representing the petitioner-firm, while inviting the a,f.;gxlchAJ uf this

Court to the document dated 29t April, 2017, whér\éb},g tender in
~ RV

question came to be cancelled, stre Loy r’?ed that after
opening of tenders by ‘TOC’ on 2¢ srua 20 17, there was no

scope left for TSSC’ to reject tender submitted by the

petitioner on the grounds mentioned in the communication
~ 4

referred above. Whi ging malafide and biasness on the part
& \\*" .
of Member of _‘T"OC’. Mr.Bhushan, strenuously argued that

3

respondent No.3, w;im,.«.}mfi)pened to be a Member of TOC’, was hell

bent in Oustu. he€ petitioner from tendering process to favour

another firm; which was at number two. Learned Senior Counse!

3

furth centended  that  since  petitioner-firm highlighted
AN

™\ irregularities committed by the office of Corporation while rejecting

. the valid tender of the petitioner, respondents without there being

valid and just reason decided to cancel the tender.

. 5. At this stage, it may be taken note of that perusal of
o4
/ < f communication dated 29t April, 2017 issued by Managing

oS !

Director, Himachal Agro Industries Corporation Limited, suggests
that after opening of tender on 23 February, 2017,
cuttings /overwriting were noticed by the ‘TOC’ in one of tenders of

‘Sprayers’ and as such matter was decided to be placed before
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PSR g

‘TSSC’ consisting of Officers of the Department of Agriculture,
Horticulture and Controller of Stores, Himachal Pradesh, who after
having examined the tender subnﬁtted by the petitioner-firm,
wherein certain cuttings were made, decided to refer the matter to

e
the management of the Corporation for approp(r/iate /ag:cxsrqﬁ’. It
also emerge from the communication referred ab&ve{‘that one of
Member of Committee; namely; Shri S Dhiman, SSPO,

Horticulture gave the noting in the'proceed s that petitioner M/s

RSR Retail Pvt.Ltd. has made cuumes in its tender and attested

the same and as such there is igo i’/i!égality in the same. However,
fact remains that A%E;Qymy udhéerned decided to cancel all
tenders for Plant Protection-Equipments in the light of condition

No.9 of the terms m\;w\yunditions mentioned in the tender form.

I

6. f»mmr.\;?anj‘ée\' Bhushan, learned Senior Counsel, while
N 5
o ;
inTiti téntion of this Court to condition No.4, as contained
{
fn\\gcx sr form (Annexure P-3), contended that all

™\ cuttings/corrections, if any, in tender document were required (o
N \

je signed by the tenderers and as such it cannot be said that if

\ - W rere were cuttings and corrections in the tender document, it was
e \
Y %

L : be out rightly rejected. Learned Senior Counsel also made this

LR wourt to travel through tender filled up by the petitioner to
Sty ‘ﬂ 7 ~';?f .
“ demonstrate that cuttings made in the tender document were duly

initialed and signed by the representative of the petitioner-firin
and as such there was no occasion for TSSC’ to reject its tender.

While referring to the noting given by one of the Member of the
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L 7. Mr.Onkar Jairath, learned counsel representing

72—

‘TSSC’ as stands mentioned in communication dated 29t April,
2017 (Annexure P-10), learned Senior Counsel contended that it
stands duly proved on record that thé cuttings made in the tender
were duly attested by the authorized repregefr}tgﬁive of the
petitioner-ﬁrm. Learned Senior Counsel furtimrxigqriténdéé\ “that
Authorities before proceeding to place matter hﬁ*’é?éx{%SSC’ invited
another bidders/tenderers for negotiati hos€ rates were
definitely higher than the petitior®r whicn acuon of respondents
itself smacks of extraneous - ‘m'atiogx. Learned Senior

Counsel, while referring to ddcumenys available on record, further
stated that it is quite are from the conduct of the officers of

/«((g ,"/‘ .\\ S )
respondent-Corporation i.e-respondents No.4 and 5, that they left

no stone untgrr;ect}to\gﬁét the petitioner-firm that too with a view

£

to accorr}fi;mu@{:; andther firm and tried their best to impress upon

..... (Y

- NN = s
the auchorities/that there was illegality in the tender submitted by
H i‘ ,\ -

' 15\ w  oner-firm. Respondents No.4 and 5, solely with a view to

S,

asure ouster of petitioner, presented altogether false story before

“the management, who ultimately decided to cancel the tender.

>,
>

e respondents No.2 & 3, while inviting the attention of this Court to

the reply having been filed on behalf of respondents No.2 and 3,
seriously disputed the contén’cs contained in the petition as well as
arguments advanced by learned Senior Counsel representing the
petitioner.  Mr.Jairath contended that the petitioner has not

approached this Court with clean hands; rather an attempt has
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been made to conceal the material facts. Mr.Jairath contend&‘ﬂ/
that since there were major cuttings and over-writings in the
tender form, submitted by the petitio;ler, he could not be awarded
contract for supply of Plant Protection Equipr-nenvt [(Sprayer) in
question. While referring to conditions No.4 and | ender

o

document, which are reproduced Ilgzre\inbelo?v,_\ Mr.Jairath

contended that rates and units wer “";’) "equi}fé‘d to be over
written and as per terms and cgﬁﬁition .vaé} not permissible
that rates and units are over-wz:it_t‘gn v

“4. All the columnsf he quotations (Schedule-A)

form shall be Jtuy properly and exhaustively
filled in. :I‘he rates and units shall not be over

writter of&tmns shall always be both in
figures \V‘{O.rdo The words “No quotation”
should written across the item{) in the

schedule for’which a tenderer does not wish to
tendaor \AH cuttings /corrections must be signed

P fénderers. Any omission in filling the
{ (Tcquymns  of umtydnd rates may debar a
M \\q\lo ation, the tfender opening committee is
_empowered to out rightly reject such
quotanon/tender.

.. 9.7 TheHP Agre Industries Corperatior [td reserves
the rignt i rgl ;,«.mn/dptuovfax of all or any of
the tender(s) without assigning any reasons
thereto and reserves that right to negotiate with
any of the tenderer(s) where deemed necessary
and to award parallel rate contract to any or all
of the participating tenderer(s).”

8. While referring to tender submitted by the petitioner-
firm, learned counsel contended that perusal of the same suggests
that neither petitioner-firm mor its authorized representative ever
properly signed the Cu”ttinvs/ corrections in the tender form. There

is no infirmity and lllegahtv in the decision of the Committee to
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reject the tender submitted by the petitioner. \Learned counsel
also disputed that tender submitted by the petitioner was finally
accepted and he was declared to bé the lowest bidder. As per
Mr.Jairath, ‘TOC’, after having opened the .tender on 23
February, 2017, only announced/read-over the r s/\.‘quot:é\d by

the parties in front of all the bidders and there representatives,
AN ~

"

but at no point of time, work was ordefed tc 1&5}’ar\cled in favour

P
A

of present petitioner. Learned counsel ... ther contended that

‘TOC’ after having noticed majo~ ~*ings and over-writings on

rates and units quoted in t}{ﬂ*{*er{g@r document of the petitioner

submitted the tend ‘TSSC\V’” for further examination. Lastly,

Mr.Jairath conteridad that” during the pendency of present
petition, AuthOri..cs vvicerned have decided to cancel the tender

so that, ~—2rcy is maintained while awarding the rate

[

\“ - Jl- ; . - N . .
cunuact and as such the present petition deserves to be dismissed

he idered infructuous.

h We have heard learned counsel for the parties and

“gone through the record.

10. Before ascertaining merits/demerits of the claims and
counter-claims made by the respective parties, it may be noticed
that this Court, taking note of allegations/counter-allegations
made by the parties in their pleadings, deemed it fit to sumrmon
the record pertaining to tender in question, which was made
available by learned counsel representing the respondents.

Perusal of pleadings vis-a-vis record clearly suggests that the

s



petitioner amongst other bidders submitted it‘$ tender for the
purchase of Plant Protection Equipments for the Department of
Horticulture and Agriculture etc. on annual rate contract basis for
the year 2017-18. It is also not in dispute that tenders submitted
by various parties including the petitioner-firm canu. w we upened

Y
as per the terms and conditions containedin the }epdgtr form on
\\ o

N

234 February, 2017, where-after rate: s f‘)y respective
bidders were read-over to all the bidders/tneir representatives.

11. This Court, solely v view to ascertain the
’ ™
{f fwm %,

correctness of submission made by the learned Senior Counsel

S

representing the petitig}lé'r that rates submitted by the petitioner-
firm were found ﬂ e\sf:and they were declared eligible being
lowest, carefully per e the record including notings, perusal
whereof gsgggc:é«i 1t tenders were opened by the ‘TOC’ on 22ud

o NNl :
Fagﬁriiarl{}ggjff , Where-after comparative statement was prepared
H ;\'A X

\

|8
ar  weision was taken to call the meeting of “I'SSC’ on 16t and
\\\ M/.«*

“ 7. 17th March, 2017 for evaluation of statement/tenders. There is no

. mention, as such, in the record with regard to petitioner-firm

having found lowest bidder.
12. Proceedings of the meeting of TOC’ held on 2274 and

23t February, 2017 for opening tenders invited for rate contract of

* Pesticides, Plant Protection Equipment, Bio-Fertilizers and Organic

Fertilizer, suggests that Committee, after having opened all nine
tenders received for ‘Sprayers’ announced the rate in front of

parties/their  representatives. = However, while preparing
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comparative statement, it was noticed that M/s.RSR Retail
Pvt.Ltd. Nodia (UP), petitioner herein, has made cuttings in the
rates quoted by them for item code’ Nos.10017, 10018, 10019,
10020 and 10020A and accordingly Cornrmttee tal\mg note of
condition No.4 of the tender document, subnumu e cenders

alongwith the proceedings to the ‘T'SSC’ fot;fexamination for further

S
N

recommendations.
13. Record furthef reveals that meeting of ‘TSSC’ held on
16%/17* March, 2017, wherein ?nifctee, apart from approving

e

selected items for negotiatioé\ im!a pther tenders, observed that
while scrutinizing thé\‘fénder ‘doé{;ments, it was observed that
M/s.RSR Retail Py . Noida (UP), petitioner herein, has made
cuttings in th ﬁ;§~\quoted by them for item code Nos.10017,

10018, AOO 1\9 ~10020 and 10020A and cuttings have been
- )

mmaled én:i slgned by the representative of the tenderer, as such,

th .1ttee decided not to call all the parties of Plant Protection

“quipment (Sprayers) and to place the matter before management

for appropriate decision. Further perusal of noting placed on

record by the Department, as have been taken note above,

suggests that one of the member Shri J.S. Dhiman, SSPO,

Department of Horticulture opined that “M/s.RSR Retail
Put.Ltd.Noida (UP) has made the cutting and signed by himself on
tender documents for code 10017, 10018, 10019, 10020, 10020A

as per the provisions of tendered document No.4”.

7

~
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14. Perusal of decision, as taken by TS$C’ in its meeting
held on 16t%h/17th March, 2017 suggests that Committee, after
having noticed cuttings/over—writiﬁg made in the tender
documents submitted by petitioner decided not to call the parties
as far as tender for Plant Protection Equipm’éﬁ; “;(Spraye_rs) 18

\\ \."( -
concerned and as such decision was tak\e’n to place the matter

before the management for appropri<*~ - " Notings, as

referred at N-43-44 in the record of the vepartment, are contrary
: e

2017. Minutes of meeting of as nave been taken note above
nowhere suggest that\decxsxon was taken by TSSC’ to cancel the
tender of petitmr-m‘f rm \a\ther Committee, taking note of cuttings
in the rates qdotou.wy. wie petitioner qua certain items decided not
to caﬂ a),} txm\pames of Plant Protection Equipment (Sprayers) and

regt tcs p},ace the matter before management for appropriate

&ecxsmn Whereas noting at N-47-48 on the record suggests that

\‘TSSC’ in its meeting after having noticed cuttings/overwriting in

‘the tender submitted by the petitioner decided to reject the tender

\%(}f petitioner and to maintain transparency called L-1I ie.

M/S.Hymark Agritech Pvt.Ltd., Noida, (UP} for negotiations.

. Though there is mention in the record, as noticed above, that

decision was taken by the Committee to call L-II for negotiations,
but noting given at N-44 to N-53 clearly suggests that none was
called for negotiations, as claimed by the petitioner, rather matter

was placed before the Competent Authority, who further advised to

v
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seek legal opinion from the standing counsel of the Corporation
vide order dated 7t April, 2017, It also emerge from the record
that on 11t April, 2017, standiﬁg counsel of respondent-
Corporation opined as ynder:-

“There are few cuttings which have h mad

by the tenderer. The amount which have been
shown in figures have rightly been shown in the
words. Moreover, as per the require 1ent of the
condition No.4 of the tender form . e cuttings
made in the tender form sh.... .e uly signed
by the tenderer. In the nrese ° “enaer form the
cuttings have been di  signe y the tenderer.
In my opinion the ¢ 1gs made there in the
tender are not material “hese are duly signed
as requu"ed by the term. and conditions of the
tender.” )

15. It also emerg\é\_,ﬁjom the record that on 227 April,
2017, Managingf:f or of Himachal Pradesh Agro Industries
PN ;

Corporation,..; wing taken note of legal opinion rendered by
VRN
standing c‘Q}:lnfsél, proceeded to pass following orders:-
N4
N S
‘ “After going through the tender notice, tender
/ documents, proceedings of the Tender Opening
Committee, Technical Scrutiny Sub Committee
and Legal Opinion, it has been observed that
there are different opinion with regard to the
S/ g tender of M/s RSR Retain Pvt.Ltd., Noida due to
. which it is difficult to come to any conclusion at
this stage.
In the absence of any clear and specific
, recommendations by the Sub Committee, the
under signed is left with no option but to cancel
all the tenders of Plant Protection Equipment
(Item Code No.AIC-0021A))".

16. Pursuant to aforesaid decision taken by Managing
Director of the Corporation, fresh proposal was initiated to re-

tender the left out items. Accordingly, fresh notice inviting tender
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came to be published in newspapers i.e. in “The Hindustan Times”
(Delhi Edition) and in “Amar Ujala” (Chandigarh Edition), on 28
May, 2017, wherein rate contract for supply of Pesticides, Plant
Protection Equipments. and Micronutrients f(_)rﬁ_f_\_pnual Rate
Contract for the year 2017-18, were again invited.

17. Though this Court, after hawng caxefuily perused
record, finds that there are/were (‘Hf’fm\m/ nvAap, \wmtmgs qua

certain items in the tender document submitted by the petitioner-

firm, but those appeared to have b . initialed and signed by the

representative of the petitio ml Otherwise also, condition

No.4, as contained i{‘\*é%ier ddc&ment, which has been taken

note above, clearly \wmvéts:«’that all cuttings/corrections must be

signed by tenderers, \g\nj/ omission in filling the columns of units
Ny

and raté —debar a quotation; meaning thereby that

f 1£t;1:1g8180ﬂ‘€:c£101'13 if any, in the tender document, if are signed

1 L fﬂﬁf’ﬂ;‘ers the tender cannot be rejected on the ground of

lttmgs/correctlons. Though perusal of condition No.4, as

A
contained in tender document, suggests that the TOC’ is/was

empowered to out rightly reject such quotation/tender submitted
by the bidder, but, needless to say such power cannot be
fexercised arbitrarily, rather power, if any, in this regard is
expected to be exercised judiciously. It also emerge from the
record that one of the Member of TSSC’ and standing counsel of
respondent-Corporation categorically opined that cuttings/over

writing, as allegedly made in tender document submitted by the

v
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e
petitioner, are not material as same have been signed/initialed by

the representative of petitioner-firm.

18. At this stage, it may be ’noticed that it also emerge
from the record that there are c:ontradictions_., ?1} _the notings

prepared by concerned officers/officials fonjfﬁtliéﬁ peruSai of
N

competent Authority vis-a-vis ituai \ ﬁrpoeedings /

recommendations of ‘TSSC’, who held its ing.-on 16% /17t
March, 2017 for (finalizing th~> - iract of Pesticides,

Micronutrients, Plant Protection “Equipment, Bio-Fertilizers and

Organic Fertilizer. This Cow iyas mable to lay its hand to any

document suggestive’;{é;)?f t\he fact ;hat after decision of ‘TSS("
second lowest firm ever called for negotiations as far as rate
contract/tender, s, 3f})urémase of Plant Protection Equipment is
CONCErNEG: xin u\mbt, officials of respondent-Corporation had
rég(’i‘f*def‘ w~~r_since tender of petitioner-firm has been rejected,

Co:inm*f’ieé has decided to call M/s.Hymark Agritech Pvt.Ltd.,

™

\Noida, (UP) to maintain transparency.

19 Definitely, aforesaid noting in the record is contrary to

the actual recommendations/minutes of meeting of the Committee

. held on 16t 17% March, 2017, wherein decision was taken not to
~call any of tenderer as far as tender for purchase of Plant

Protection Equipment is coﬁcemed.

20. Similarly, it is not understood that how the competent

Authority, while taking decision to cancel the tender, proceeded 10

record that there are different opinions with regard to tender of



«
M/s.RSR Retail Pvt.Ltd. Noida (UP) due to which it is difficult for
it to come to any conclusion, at this stage. Aforesaia conclusion
drawn by competent Authority appeérs to be based upon wrong
’ - presﬁmption because ,un-doubtedly one of : the Member of
Committee and standing counsel of Corporat\i\'gp " Sfar Bdine
" v
perused cuttings/over-writings allegedly g}'lade n\l ‘tg{hgler by the
petitioner-firm, categorically opined that ti}é«se‘: \‘\n;)t material,
since cuttings/over writings have/been ini.tialc;d and signed by the
representative of the petitioner-fir |

. 21. Leaving everythii} aside, this Court, after having

taken note of condition No.4, as contained in tender document,

JES

has no hesitatign coniide that authorities responsible for
scrutiny of tender uocument wrongly arrived at conclusion that in
view of Dver-ﬁ‘: tmgs and cuttings made in tender document,
Yo ssavaa W'E:e dﬁiy initialed and signed by the representative of
peﬁfmmiriﬁrm, tender submitted by the petitioner deserves to be
. rejected. This is none of the case of respondents that
\ éilttings/ over writings were not initialed and signed by the
~ representative of the petitioner-firm and as such there appears to
be considerable force in the contention of Iear;)ed'Seruior Counsel

representing the petitioner-firm that frivolous objections were

raised by the Members of Committee to oust the petitioner-firm,

whose rates were admittedly lowest. There is no denial, as such,
on the part of respondents that rates offered by the petitioner-firm

were not lowest as compared to the other tenderers.
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22. No doubt, after having carefully gane through the
record as well as conditions contained in tender document, it can
safely be inferred that decision tal;:en by the respondent in
cancelling the tender was taken in hot haste manner because

admittedly there is no plausible/reasonable expfénaﬁoﬁ available
-\\\ R

on record with regard to rejection of tepder suBmEttcd by the
petitioner-firm. Though there appears tn A n attempt on the
part of officials of respondent-Corporatic persuade competent

Authority/concerned quarters to reiect the tender submitted by

5

the petitioner and thereaftei':i\ otter the tender to second lowest

bidder, but that mav<<;p\uc sdfﬁcient for this Court to conclude

that there was ’f/xlaiaﬁd;.'égainst the petitioner-firm. The

competent Aqthprmgl/\gvno ultimately decided to cancel the tender

in questi gm,:, »udivhere assigned reason, if any, on record to
Vo

/f¢nw"“\\ .. j i
differ | W‘in‘i}on rendered by one of the Member of the ‘TSSC’ as
{ Y

;veh\,as,/gjénding counsel of Corporation, who after having taken

. 10ote of term No.4 of tender document, categorically opined that

_there is no material defect in the tender submitted by the

petitioner-firm. After having carefully perused notings given at

N/60-61, this Court is compelled to conclude that Authority, who

- ultimately decided to cancel the tender, had no valid reason to

cancel the tender of petitioner-firm,
23. After having carefully perused record vis-a-vis tender
submitted by the petitioner, we are unable to accept aforesaid

conclusion drawn by the competent authority as far as his
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&
observation that there are different opinion with regard to tender
of M/s.RSR Pvt.Ltd. As has been taken note above, there are two
opinions available on file, one is giveﬁ by standing counsel of the
Corporation and one hy the Members of the Cpq}m;ttee, where

they have unequivocally stated that there is no defect in the tender

\\‘ P
AN
i\\ \,
. /’
N W

24. Apart from aforesaid two/;*"“‘l__-,_,&, this” Court could

of the petitioner.

not lay its hand to opinion, if any- renderea py any Authority, be it
TOC’ and ‘TSSC’ with regard lidity /of tender document
. submitted by the petiﬁoner—i}& As has been observed above,
decision taken by fhéf::;\fe‘sgondéhfkorporation though appears to
be taken in hot ;lf La\r\i:ai‘, but definitely there is no material
which can gsnsua?c> tmis Court to accept the contention of
petitione’_,r/;;l;%ﬁ liie exercise was done to help/accommodate
I
S vefé_ifjs‘idder.

H

e It is well settled by now that the Courts would

I\ normally not interfere in the tender/contractual matters while
tercising powers of judicial review. Power of judicial review can

only be exercised by constitutional Courts, if it is proved on

A .
< \
s+ swrecord that process adopted or decision so made by the
£IN e
PN Cot )
RIS " #Authorities is intended to favour someone or the Authority has
Lo T . acted with malafide or decision made is so arbitrary and

irrational that no responsible authority acting reasonably could

have reached. Needless to say that Court can also exercise
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power of judicial review in case it is shown that public interest

is affected. In this regard, reliance is placed upon judgment

rendered by Hon'ble Apex Court in‘Tata Cellular versus Union
of India, reported in (}994) 6 SCC 651. | |

26. Hon'ble Apex Court in Air India Ltd{ ‘v.e\x‘s&s Ccﬁ:hin
International Airport Ltd. reported in (200N 2 §CC 617 held

S

that even when some defect is fout.. ... | Lgéision-making
process, the Court must exercis{; ars qiscrerionary power under
Article 226 with great caut?pijﬁ_\gng aould exercise it only in
furtherance of public( )‘{g:ere gndgn}ot merely on the making out

\> ¥
of a legal point. Tlﬂmﬁ‘ﬁxit\ wuld always keep the larger public

interest in mind 1 der to decide whether its intervention is
< \

called for .or not./ @@ﬂy when it comes to a conclusion that
N\ .
overwheimme public interest requires interference, the Court

should ' tervene.

>, o

>
27.>~"  Hon'ble Apex Court, in Michigan Rubber (India)
\ i;imited versus State of Karnataka and others, reported in
(2012) 8 SCC 216, while discussing power of an authority in

‘. : \ setting up terms and conditions of a tender, has specifically

LY

;held that the Government undertakings should have a free
T | :‘;;;hand while framing terms and conditions and Courts should
T W only interfere in case there is material on record to demonstrate
that same are arbitrary, discriminatory, malafide or actuated by

bias. The Hon'ble Apex Court has held as under:
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“35.0en As noted in various decisions, the Government
and their undertakings must have a free hand in
setting terms of the tender and only if it is arbitrary,
discriminatory, mala fide or actuated by bias, the
courts would interfere. The courts cannot interfere
with the terms of the tender prescribed by the
Government because it feels that some other terms in
the tender would have been fair, wiser or logicak.......”

28. Recently, Hon'ble Apex Court in lféﬁam’;e’ Telgcom
Ltd. & Anr. v Union of India & Anr, r¢ orted 1\112017 Nele
OnLine 36 has specifically held that/‘; o ~to put a cap
and make a classification not aﬁc ing cerwin entities to bid is
not an arbitrary one as it is b he acceptable rationale of
serving the cause of Apubhcm’gerest Hon'ble Apex Court has
further held that gr%fv.\ﬁi@,, ;exercise allows new entrants and
enable the exisfi e( tie\s: to increase their cap to make the

< N
. T 5 4 ¥
service mare Leﬁt’. Moreover, the Court cannot get and dwell
A

N
¢~ appellate authority into complex economic issues on the
f N /.e’

fpﬁndat‘ioh of competitors advancing the contention that they

v :rénot allowed to bid in certain spheres. Hon'ble Apex Court,

N \_-\in the aforesaid case has further approved the action of the

™

N,

authorities concerned, who put stringent conditions to ensure

competition in the market by preventing large/big operators

from acquiring large amount of spectrum. The Hon'ble Apex

Court held as under:

“33. The objective behind Spectrum capping is
to ensure competition in the market by
preventing large/big operators from acquiring
large amount of spectrum, which they may not
require but only hoard to prevent the small
operators from effectively competing in the
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~more efficient. The Court cannot get and dwell

’s.
1
i

“ w
N e e
\ \ W N1 < v
\ N ¥
» N O )

20

market, and that is why, TRAI has recommended
on 02.07.2015 that the basic objective of
prescribing a spectrum cap is to prevent a TSP
from acquiring large holdings of spectrum
through auction, M&A or trading, as it may lead
to non-level playing field thereby disturbing the
competition in the market. It cannot be left to
the marketeforces alone to decide the maximum

spectrum holding as a TSP and, heswe the
provision of cap should contmue < on/ the~

spectrum holding that a TSP may m:qm’re or
otherwise, The argument that ~ e respondent
should have notionally includ  the spedtrum
surrendered by BSNL/MTNL sesult in
creating a situation where thouuyn wie Spectrum
put to auction remains the same @.e., limited),
yet a large/big playet will be able to bid for the
entire spectrum (which 3t otherwise could not
have done due -+m- Clause 5.3.1.) thereby
effectively giving ‘tool” to the large/big
operators to depmve/starve small operators, who
quite avow&dly, cannot-‘match the buying power

of larger ogitors of spectrum.

e./already discussed that the

conde nput a cap and make a classification
not aik}(vgx:g‘ certain entities to bid is not an
arbltr ne as it is based on the acceptable
ade of serving the cause of public interest.
wapowed new entrants and enabled the existing
Nent;ties to increase their cap to make the service

as an appellate authority into complex economic
issues on the foundation of competitors
advancing the contention that they were not
allowed to bid in certain spheres. As the
stipulation in the tender was reasonable and not
based on any extraneous considerations, the
Court cannot interfere in the NIA in exercise of
the power of judicial review. The contention is

" that the State cannot hoard the spectrum as
. - per the 2G case. We are disposed to think that in
* < the case at hand, it cannot be said that there
' has been hoarding. The directions given in the

2G case had been complied with and the
auctions have been held thereafter from the year
to year. The feasibility of communication,
generation of revenue and its maximization and
subserving of public interest are to be kept in
view. The explanation given by the Union of
India for not putting the entire spectrum to
auction is a reasonable one and it is put forth
that an endeavour would be made to put it to
auction when it becomes available in sufficient



quantum. The Court cannot interfere with eth
tender conditions only on the ground that
certain amount of spectrum has not heen put to
auction. The submission is that whatever has
been put to auction and is available should have
been notionally added so that the entities which
have certain quantum of spectrum in praesenti
could have participated in the auction-and put
forth their bids for a higher quantum. This.
argument may look attractive on & fﬂqt blush
but pales into insignificance on a studied
scrutiny. As is evincible, one of the petitioners
had earlier more than 65 MHZ a bad and
because of the limited auction @ nonaddition
of available spectrum on nthonm basis, it has
obtained less quantum. With this submission,
the contention of legitimate ‘expectation has
been associated. We hi Iready repelled the
submission pertammg 1 itimate expectation.
If there has bee a"”reuuuuan for a particular
entity because of the terms and conditions of the
tender, it has to accept-it, for he cannot agitate
a grievanbe Qgt he could have obtained more
had ve E.%x g been added notionally.
Notioné 1y dding up or not adding up, we think,
i tted of policy and that too a commercial
p énﬁ in a commercial transaction, a
der -~ Has to be taken as prudence would

Wcémwuuu In this regard, reference to the

i S

ismn in Asia Foundation & Construction Ltd.

\ l"\x.w'f;rafalgar House Construction () Ltd. would be
~apt. In the said case, the Court referred to the

authority in Tata Cellular (supra) and thereafter
opined that though the principle of judicial
review cannot be denied so far as exercise of
contractual powers of government bodies are

;concerned but it is intended to prevent

tarbitrariness or favouritism and it is exercised 1
;the larger public interest or if it is brought to

o 'the notice of the court that in the matter of

award of a contract power has been exercised
for any collateral purpose. In the instant case,
we are unable to perceive any arbitrariness or
favouritism or exercise of power for any
collateral purpose in the NIA. In the absence of
the same, to exercise the power of judicial review
is not warranted. In the case at hand, we think,
it is a prudent decision once there is increase of
revenue and expansion of the range of service.”
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The Apex Court in State of Jharkhand v. M/s.

CWE-SOMA Consortium reported in AIR 2016 SCW 3366, has

held that the State derives its power to enter into a contract

under Arncie 298 of the Constitution of India and h:rm the right

to decide whether to enter into a contract thﬁ a person br not

\

subject only to the requirement of reasori,g}bleness under Article

14 of the Constitution of India. Apex C

s:ict-as under:

“13. The appellant-star» was well within its
rights to reject the-bic ithout assigning any

reason thereof. T! {is apparent from clause 24
of NIT and cIauS\. 32. 1 of SBD which reads as

under:- . S
N
“Clays \t\,NIT “Authority reserves the right
to reji any,dz all of the tender(s) received

wrf‘hoxu, assigning any reason thereof.” Clause

1 Gf SBD: “...the Employer reserves the right

accept or reject; any Bid to cancel the bidding
I ©céss and reject all bids, at any time prior
t wward of Contract, without thereby incurring
¢ - liability to the affected Bidder or Bidders or
any obligation to inform the affected Bidder or
Bidders of the grounds for the Employer's
action.” In terms of the above clause 24 of NIT
and clause 32.1 of SBD, though Government has
the right to cancel the tender without assigning
any reason, appellant-state did assign a cogent
and acceptable reason of lack of adequate
competition to cancel the tender and invite a
fresh tender. The High Court, in our view, did
not keep in view the above clauses and right of
the government to cancel the tender.

" 14. The State derives its power to enter into a

contract under Article 298 of the Constitution of
India and has the right to decide whether to
enter into a contract with a person or not subject
only to the requirement of reasonableness under
Article 14 of the Constitution of India. In the
case in hand, in view of lack of real competition,
the state found it advisable not to proceed with
the tender with only one responsive bid available
before it. When there was only one tenderer, in
order to make the tender more competitive, the
tender committee decided to cancel the tender
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and invited a fresh tender and the decision of
the appellant did not suffer ‘from any
arbitrariness or unreasonableness.”

‘\Kk

The Apex Court in Central Coalfields Limited v.

SLL-SML (Joint Venture Consortium) reported in. AIR 2016

SCW 3814, has further held that Court can go m\o the questlon

/

of malafides raised by a litigant, but in oraer *~ ***cceed, much

more than a mere allegation is requlrecf
allegations of malafides are not’

must be specifically pieadegi

has held as under: .-

2 N

s
" \Mﬁ"’: : .
44.,,--1 ng these questions in the present
a pea is more than apparent that the

dec}slox} taken by CCL to adhere to the terms

8] ce‘gdltmns of the NIT and the GTC was

_ Tersainly not irrational in any manner
wi atsoever or intended to favour anyone. The

\‘gec’xslon was lawful and not unsound.

55. On the basis of the available case law, we
are of the view that since CCL had not relaxed or
deviated from the requirement of furnishing a
bank guarantee in the prescribed format, in so
far as the present appeals are concerned every
bidder was obliged to adhere to the prescribed
format of the bank guarantee. Consequently, the
failure of JVC to furnish the bank guarantee in

the prescribed format was sufficient reason for
" . CCLto reject its bid.

56 There is nothing to indicate that the process
"~ by which the decision was taken by CCL that the

bank guarantee furnished by ]JVC ought to be
rejected was flawed in any manner whatsoever.
Similarly, there is nothing to indicate that the
decision taken by CCL to reject the bank
guarantee furnished by J VC and to adhere to the
requirements of the NIT and the GIC was
arbitrary or unreasonable or perverse in any
manner whatsoever.”

e waed unfounded
ainabie and that malafides

sroved. Hon'ble Apex Court
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31. By now it is settled law that burden of proving
malafides is on the person making allegations and burden is
very heavy as has been held by the Hon'ble Apex Court in E.P.
Royappa v. State of T;mil Nadu (1974) 4 SCC;'E ,\ .
32. In Gulam Mustafa Vs. State bf I\/B‘ahaxashtra
(1976) 1 SCC 800 Hon'ble Apex Covrt has | ffi”'}}rzazaﬁdes;
is the last refuge of a losing litigqu 7

33. In the judgments 1 d herein above, Hon'ble
Apex Court has held that tl{eg? is every presumption in favour
of the administratiorg\ﬁQL k; Fuver has been exercised bona
fide and in gog\c\i ““*h.N.At is to be remembered that the
allegations of/‘rri;:xaun{xcs are often more easily made than proved
and progf;ﬂ??; ueg€e is required to prove the same.

34 \ln the instant case, it would be profitable to have a
L -

I\E)Q\K'atfii}:idgment passed by Hon'ble Apex Court in case Union

f India v. Ashok Kumar, reported in (2005} 8 SCC 760,

~, wherein it has been held that seriousness of allegations of

malafides demands proof of high order of credibility and the
Courts should be slow to draw dubious inferences from
incomplete facts placed before thém by a party, particularly
when the imputations are grave and they are made against the

holder of an office having high responsibility. It was held:
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“21. Doubtless, he who seeks to invalidate or
nullify any act or order must establish the
charge of bad faith, an abuse or a misuse by the
authority of its powers. While the indirect
motive or purpose, or bad faith or personal ill-
will is not to be held established except on clear
proof thereof, it is obviously difficult to establish
the state of a man's mind, for that is what the

employee has to establish in this case, thnugh~
this may sometimes be done. The d}f{lculty is not

lessened when one has to establish that a person
apparently acting on the legitimate exercise of
power has, in fact, been acting ila fide in the
sense of pursuing an illegitime aim:. It is not
the law that mala fide in the's ;e of improper
motive should be established aly by direct
evidence. But it mus * disceinible from the
order impugned or 1 be shown from the
established surroundi: stors which preceded
the order. If bad/ falm Wuu}d vitiate the order,
the same can, in our emmon be deduced as a
reasonable. and ‘inescapable inference from
proved fa< S. Pratap Singh v. State of Punjab
AIR 1964 ~ It cannot be overlooked that
burden Dt}bhghmg mala fides is very heavy
on the\umaon who alleges it. The allegations of
mala S ‘are often more easily made than
~-~Jed,) .and the very seriousness of such

gations demand proof of a high order of
grngbmty As noted by this Court in E. P.
Royappa v. State of Tamil Nadu and Another
AIR 1974 SC 5535), Courts would be slow to draw
dubious inferences from incomplete facts placed
before it by a party, particularly when the
imputations are grave and they are made
against the holder of an office which has a high
responsibility in the administration. (See Indian
Railway Construction Co. Ltd. v. Ajay Kumar
2003)4 SCC 579).”

Careful perusal of expositions of law, as discussed

herein above, certainly suggests that Courts should normally

not interfere in the contractual matters in exercise of powers of

judicial review and it can only be exercised in case it is satisfied

that process adopted was malafide or made to favour someone
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or process adopted or decision made is so arbitrary that no man

of ordinary prudence could have reached.

36. It is well settled by now that every action of the
executive/government riust be informed with reason‘sand should
be free from arbitrariness. That is very essence of the ratmnalc and
its bare minimal requirement and, to the qnp}lsatlon of this
principle, it make no difference whet‘l'. :rcxse\ (;f the powers
involved an affectation of some rig ~ lenialof some privilege. In
Tata Cellular versus Union of Tuuia. reported in (1994) 6 SCC
651 (supra), it has beer = ~~“:citically held that if an
administrative decis;iﬁin@gh as a deviation in the terms of the
>
NIT is not arhifr - i;rézional, unreasonable, mala fide or
biased, the (:nlxrrs}\;ﬁlvnot judicially review the decision taken.
Simﬂ-m]ééth;‘-. (§0urts will not countenance interference with the

cleuslon at the behest of an unsuccessful bidder in respect of a

tcuxm(xal or procedural violation. Recently, the Hon'ble Apex

\\ '“\\\,\g@urt in Central Coalfields Limited v. SLL-SML (Joint
Venture Consortium)(Supra), taking note of the aforesaid
. ‘ pnncnples laid down in Tata Cellular versus Union of
;J’Z,Indxa(Supra) reiterated that Court, while exercising its power

under Article 226 in tender/contractual maters, should pose to

itself following questions:

“(i) Whether the process adopted or decision made by the
authority is mala fide or intended to favour someone;
Or
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o

Whether the process adopted or decisjon made is so
arbitrary and irrational that the court can say: “the
decision is such that no responsible authority acting
reasonable and in accordance with relevant law could
have reached”;

(ii) Whether ‘public interest is affected.”. .

37. Hon'ble Apex Court, while fm;m;g afofg)Said
questions, categorically held that if answers to afo >a1d questions
are in negative, in that eventuality, Courv snutnq)\ﬂ/;t be inclined
to interfere in the contractual rf;ﬂi*fnrb, wuue oXercising powers
under Article 226 of the Consﬁtuudﬁ;of India. In this regard,
: reliance is placed on/\the j&aqme}n,t (;f Hon’ble Apex Court in
Central Coalfields iged and another vs. SLL-SML( oint
Venture Consopti.nmmna a)thers (2016) 8 SCC 622, wherein
the Hon'’ble Apex Cou}‘t has held as under:-

o 36 { ltéﬁas further held that if others (such as the
\ \appeliant in that case) were aware that non-
L ~ fulfillment of the eligibility condition of being a
LN registered II Class hotelier would not be a bar for
“xf““*"ij consideration, they too would have submitted a
tender, but were prevented from doing so due to
the eligibility condition, which was relaxed in
. the case of respondents 4. This resulted in
R U unequal treatment in favour of respondents 4
o a “ treatment that was constitutionally
s impermissible. Expounding on this, it was held:
/\\ PR L a4 eltis indeed unthinkable that in a democracy
~ o governed by the rule of law the executive
N A Government or any of its officers should possess
€T arbitrary power over the interests of the
e individual. Every action of the executive
Government must be informed with reason and
should be free from arbitrariness. That is the
very essence of the rule of law and its bare
minimal requirement. And to the application of
this principle it makes no difference whether the
exercise of the power involves affectation of

some right or denial of some privilege.a

(Emphasis given)
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43. Continuing in the vein of accepting the inherent
authority of an employer to deviate from the
terms and conditions of an NIT, and re-
introducing the privilege-of-participation
principle and the level playing field concept, this
Court laid emphasis on the decision making
process, particularly in respect of a commercial
contract. One of the more significant cases on~
the subject is the threejudge decision /mTata
Cellular v. Union of India,(1994) 6 SCC 65 Twhich
gave importance to the lawfulpess of a\demsxon
and not its soundness. If an administrative
decision, such as a deviation in- the terms of the
NIT is not arbitrary, irrational, unreasonable,
mala fide or biased, th¢ Courts will not
judicially review the ecision taken. Similarly,
the Courts will not : tenance interference
with the decision 3 the behest of an
unsuccessful }ndder”“’i iespéct of a technical or
procedural v:olat;lon This was quite clearly
stated by this Court (following Tata Cellular) in
Jagdish Mandal v. State of Orissa,(2007) 14 SCC
517in 1 }l\wlng words:

“22: cial review of administrative action

« uended  to  prevent  arbitrariness,
itionality, unreasonableness, bias and mala

Vs s, Its purpose is to check whether choice or
/r ision is made “lawfully” and not to check
4 \\ } whether choice or decision is “sound”. When
\ ~ the power of judicial review is mvokod in

. matters relating to tenders or award of

AR contracts, certain special features should be
N / borne in mind. A contract is a commercial
transaction. Evaluating tenders and awarding
contracts are essentially commercial
functions. Principles of equity and natural
justice stay at a distance. If the decision
relating to award of contract isbona fideand is
in public interest, courts will not, in exercise
of power of judicial review, interfere even if a
procedural aberration or error in assessment
or prejudice to a tenderer, is made out. The
power of judicial review will not be permitted
to be invoked to protect private interest at the
cost of public interest, or to decide contractual
disputes. The tenderer or contractor with a
grievance can always seek damages in a civil
court. Attempts by unsuccessful tenderers with
imaginary grievances, wounded pride and
business rivalry, to make mountains out of
molehills of some technical/procedural
violation or some prejudice to self, and
persuade courts to interfere by exercising
power of judicial review, should be resisted.
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Such interferences, either interim or final,
may hold up pubhc works for years, or delay
relief and succour to thousands and millions
and may increase the project cost manifold.”

This Court then laid down the questions that ought to
be asked in such a situation. It was said:

® SR
“22. ...Therefore, a court before interfering in
tender or contractual matters in exercise.of power
of judicial review, should pose to itself the
following questions: N

\ S
AN
(i) Whether the process adontea pr dec151on
made by the authority 4 m™ lde ‘or
intended to favour someone;
OR

Whether the process adopted o1~ decision
made is so arbitrary and irrational that the
court can say: “the- deq s such that no
responsxble authonty‘ . ‘easonably and
in accordance wxrh ral vant law could have
reached",/\ /

(i) Whether: \u&{hc interest is affected.
A

If the answex n the negative, there should be no
interfe: sunger Article 226.”
\§ \}

&

38. r having carefully perused the pleadings and

£ & N . by N
record miade-available by the respondent-Corporation, this Court

has ,f(’g/:;.~»”ﬁesitation to conclude that role of the Authorities

:sponsible for taking final decision in the matter has not been
;}ery fare and reasonable, rather Authority competent to take final
decision instead of examining the matter itself proceeded to cancel
the tender, ignoring the opinion of standing counsel as well as one
member of the Committee. Had competent Authority
cared/bothered to examine tender form submitted by the
petitioner itself in the light of terms and conditions in tender
document, much time of the Department as well as this Court

would have not been wasted and nobody would have raised finger
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of suspicion as is being raised in the present [case by present
petitioner. In the case at hand, as has been observed above,
though the authorities have not acted reasonably and judiciously,
while taking final decisipn qua the tender submitted hv petitioner
firm, but definitely this Court was unable to<’§/nq ariythi'z:[g on
record suggestive of the fact that the action of thé\éiuthqrity in not
accepting the tender of the petitioner v = m\?ﬂn rme-.-o'r\intended to
favour someone. Similarly, nothing has 1 placed on record by
the petitioner, from where this Crvvrr cenld céme to the conclusion
that due to the rejection of thc W sg‘nbmitted by petitioner, public
interest would suffe:

39. ’I‘houg\ﬁ; this “Court, after having noticed aforesaid
omissions and"“ai;r“l\‘éic:im;; vn the part of competent authority, while
examinirg;‘\t - Jbmitted by the petitioner, would have

N \

};@m\,meg\(}pdfwefj under Article 226 of the Constitution of India, to

A

ﬁn\?io tl-‘fe_;’:wrong committed by the respondent authorities, but,

_ t=king note of the fact that pursuant to decision dated 227 April,

9017, respondent-Corporation has already issued fresh tender,

deems it fit to restrain itself from passing any stringent order.

40. Having gone through the record, we are constrained to

observe that action of the respondents, while dealing with the
tender of petitioner-firm is not free from bias, rather there appears
to be attempt on the apart of certain officials to ensure fresh
tendering as far as pgrchase of Plant Protection Equipment is

concerned. Before parting, we deem it proper to place on record



our dis-pleasure and anguish over the practice adopted by the
respondents-Authorities while dealing with the tender in question
and respondents-Authorities are warned to be'more careful in

future while discharging their duties. This Court hoves and trust
S \
that authorities concerned while examining/anayznug tenders

submitted by various parties including pe*“-=-> “ursuant to

-,

fresh advertisement issued by the Depa’i‘tmel’\ib shallact judiciously

in accordance with law without thére b 1y malice towards the
petitioner.
41, Consequently, iri\ view of detailed discussion made

herein above as wellhas( law laid down by this Court, present

petition is dispos “with a direction to the respondent

authorities tobe f‘nom\ careful and diligent in future, while dealing
o

with tendgr“igatters{ Registry is directed to supply a copy of this

j’{itdgxucu}\\{(gwu{é Chief Secretary to the Government of Himachal

. LﬂPré{deshi s0 that effective steps are taken by the Government, 1o

i

. f- $ensitize /educate its officers/ authorities with regard to

‘'ocedure/approach required to be followed and adopted in the

%der matters.
42, Interim direction, if any, is vacated. All miscellancous

applications are disposed of.

~ Sof

(Sanjay Karol)
Judge
csd.

(Sandeep Sharma)
Judge

September 13, 2017
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